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ou Want... 


to save 90% of the time spent in finding law? 
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to save 98% of the time spent in reading law? 


? 


to increase your working output? 


to become more valuable to yourself and 
your community? 














Here Is How It Can Be Done 


Use AMERICAN LAW REPORTS, Annotated 


* A.L.R. by reason of the fact that the annotations give you a complete 
picture of the case law, will quickly disclose the exact cases you are 
looking for. 





* A.L.R. is well known for its astonishing accuracy in presenting the 
real holding of the cases. 


* A.L.R. with its over 15,000 exhaustive treatments of legal questions, 
has information of value on the many questions in your practice. 


* The daily use of A.L.R. will broaden your knowledge as well as give 
you more time for community activities. 


* Satisfy these legal wants. If you do not now subscribe to A.L.R., 
write for full information today. 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 


ROCHESTER 3, NEW YORK 
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BANCROFT-WHITNEY COMPANY 


SAN FRANCISCO 1, CALIFORNIA 
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For the Federal Tax 


Problems of the 
Average Business 


or Individual... 


& 





FEDERAL TAX GUIDE REPORTS 


Federal tax changes are always fraught with uncertainties— and those grow- 
ing out of the new federal income tax withholding requirements and other 
provisions of the “1946 Tax Reduction Law” are no exception, Such far- 
reaching developments stir up questions and doubts and problems that must 
be settled — and settled correctly, soundly, if mistakes and troubles, delays 
and difficulties are to be avoided. 


But sound, dependable answers to the puzzling questions involved in “with- 
holding” and other significant federal tax changes call for a sound, depend- 





able source of continuing facts and guidance... and here it is! 


Week after week, each issue of FEDERAL TAX GUIDE REPORTS swiftly, 
faithfully hurries to subscribers the last word, the newest development, the 
latest twist and turn of events in federal taxation — of interest or importance 
in the everyday conduct of business and personal federal tax affairs. 


For CCH'’s FEDERAL TAX GUIDE REPORTS spans the whole work-a-day world 
of federal taxation for revenue — statutes, regulations, rulings, court and 
administrative decisions, returns, forms, reports, instructions. Pertinent full 
texts, filled-in forms, detailed explanations, editorial comments and sugges- 
tions — plus a wealth of friendly hints, tips, knacks, and pointers, from week 
to week, make clear exactly what to do, and how and when and why. 


Concise, compact, understandable, here is the dependable reporter on the 
federal taxes of the ordinary corporation, the average individual, partner- 
ship, or business. Loose Leaf Compilation Volume and matching Internal 
Revenue Code Volume included without extra charge to start new subscribers 
off on the right foot. 


Write for Complete Details 


COMMERCE) CLEARING; HOUSE; ING, 


all Satie ee 


PUBLISHERS OF TOPICAL LAW REPORTS 





214 N. MICHIGAN AVE. EMPIRE STATE BLDG. MUNSEY BLOG. 
CHICAGO 1 NEW YORK 1 WASHINGTON 4 
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Price: per copy, 25c; per year, $3; to Members, $1.50; to Students in Law Schools, $1.50. Vol. 32. No. 1. 
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ANNOUNCEMENT 


of 1946 Essay Contest Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, Deceased. 


Information for Contestants 


SUBJECT TO BE DISCUSSED: 
Labor Disputes—Their Settlement by Judicial Process. 


TIME WHEN ESSAY MUST BE SUBMITTED: 
On or before June 15, 1946. 


AMOUNT OF PRIZE: 
Three Thousand Dollars. 


ELIGIBILITY: 


The contest will be open to all members of the Association in good standing, 
including life members, (except previous winners, members of the Board of Gov- 
ernors, Officers, and employees of the Association), who have paid their annual dues 
to the Association for the current fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this contest and not previously 
published. Each entryman will be required to assign to the Association all right, 
title and interest in the essay submitted and the copyright thereof. 

An essay shall be restricted to five thousand words, including quoted matter and 
citations in the text. Footnotes or notes following the essay will not be included in 
the computation of the number of words, but excessive documentation in notes may 
be penalized by the judges of the contest. Clearness and brevity of expression and 
absence of iteration or undue prolixity will be taken into favorable consideration. 

Anyone wishing to enter the contest should communicate promptly with the 
Executive Secretary of the Association, who will furnish further information and 

instructions. 


AMERICAN BAR ASSOCIATION 


1140 N. Dearborn Street Chicago 10, Illinois 
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Pity the poor 
corporation... 


Corporate charters, like men’s suits, sometimes 
don’t fit. And pity the poor corporation that finds 
itself in that fix! 

Either it must struggle along without some cor- 
porate privilege or opportunity it rightfully should 
enjoy and which competitors do enjoy or it must re- 
organize. Mighty expensive either course may be too. 

Sometimes the misfit is in a too restricted purpose 
clause; sometimes a too narrow capitalization struc- 
ture; sometimes the law of the state in which incorpo- 
rated puts the incorporation practically in a strait 
jacket as compared with competitors organized in 
other states. 

Paraphrasing the old Negro spiritual, a lawyer or- 
ganizing a new company should look down, look down 
that long, dark road where a client must travel when 
it gets into business. And he should do it before he 
cuts its working suit — its corporate charter. 

The Corporation Trust system will help light the 
way for him. 


If a lawyer wishes to study carefully the best 
state for incorporation of a client’s particular 
business, the Corporation Trust system will 
bring him, without obligation, the features 
of the corporation laws of any states he may 
have in mind so analytical comparisons may 
be made. If a lawyer is concerned over the 
most suitable capital set-up, or the soundest 
purpose clauses, or the most practicable pro- 
visions for management and control, we will 
bring him extracts from the charters of other 
successful corporations on which to formu- 
late his own plans. 


CORPORRTION TRUST 


The Corporation Trust Company 
CT Corporation System 


And Associated Companies 
* 


Jersey City .........15 Exchange Place 
Los Angeles........510 S. Spring Street 
Minneapolis....409 Second Avenue S. 
New York 120 Broadway 
Philadeiphia 
Pittsburgh 
‘ortland, } 


2 «eed $8 State Street 
$7 Forsyth Street. N. W. 
10 Light Street 


Buffalo 
Chicago 
Cincinnati 
Cleveland 


123 S. Broad Street 
$35 Smithfield Street 

e. $7 Exchange Street 
San Francisco....220 Montgomery St 
Seattle. aes 1004 Second Avenue 
. wed 14 North Broadway 
Washington........ 1329 E St. N.W 
Wilmington........100 West 10th Street 





Dover, L 


lover, . 
Hartford... 50 State Street 
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Any Kind of 
Court Bond 
| Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 


judicial bonds ata 





moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Home Office: Baltimore, Md. 

















Originators of the Slogan: 


“Consult your Agent or 
Broker os you would your 
Doctor or Lawyer'’ 










































American Bar Association Journal 





In THISISSUE 


| 
| 
| 
= 





Our Cover 
Our cover for this issue bears the portrait of Harlan 
Fiske Stone, The Chief Justice of the United States, who 
was nominated for the Supreme Court twenty-one years 
ago this month. A brief biographical sketch appears 
on page 4. 


Nomination and Election of 
Judges of the World Court 


We commend to your attention the above-named article 
by Judge William L. Ransom, reporting on the nomina- 
tions to the World Court made up to the time we went 
to press, and forecasting the likely division of the fifteen 
places among Nations, geographical areas, and races. 


Tax Accountancy 

and Law Practice 

David Maxwell and William Charles, co-chairmen of the 

National Conference of representatives of the American 

Bar Association and the American Institute of Account- 

ants, issue a Joint Statement on the results of the discus- 

sions the two groups have had which have stimulated 

a better understanding of the problems confronting 
each in its service to the public. 

House of Delegates Supports 

UNO and World Court 


The eight recommendations of the Special Committee 
on the Organization of the Nations for Peace and Law 
approved and adopted by the House of Delegates on 
December 18, and the excerpts from the report of the 
Committee, pages 13-16, will reveal the Association’s 
support of the UNO, the Charter and the World Court. 


The Supremacy of Law 


President David A. Simmons in his Annual Address 
delivered at the opening session of the 68th Annual 
Meeting at Cincinnati, December 17, discussed four 
phases of present-day confusion as to the law—(1) un- 
certainty in judicial decisions; (2) administrative proce- 
dure; (3) industrial warfare; and (4) international 


organization. 


The Science of Law 


Under the title ‘““The Science of Law as Substitute for 
War”, Robert N. Wilkin, United States District Judge 
for the Northern District of Ohio, sounds a challenging 
call to the profession to lead in “a popular awakening, a 
spiritual revival, a political ground-swell”. 
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MERTENS LAW OF 
FEDERAL INCOME TAXATION 


Thirteen Volumes including 1945 Pocket Parts * Price $140.00 


A complete restatement of the entire field of federal income and excess 
»rofits taxation so written that anyone interested in any phase of the sub- 
ject may readily find the law applicable with the minimum expenditure of 
time and effort. 

Kept constantly to date by a monthly pamphlet service, which cumu- 
lates into a single pamphlet every third month, and cumulates into pocket 
parts at the end of the year’s subscription. 

The charge for the year’s service (July to July) including Pocket Parts 
is $35.00, payable in advance. 


NICHOLS CYCLOPEDIA OF 
LEGAL FORMS ANNOTATED 


By CLARK A. NICHOLS 
Nine Volumes including 1946 Pocket-Parts 


Not only contains a form to fit every conceivable situation, but tells you 
the law applicable, and where to find it by keying the forms to text books, 
legal encyclopedias, selected case notes, statutes, decisions of courts, and 
law journals. It puts your library to work for you and it is kept to date by 
means of pocket supplements. It does not contain pleading or practice 
forms. 

Will any other work in your library do as much for you—tell you what 
the law is or where to find it, and then show you what to do about it? 





cc iain ct 


* 


CYCLOPEDIA OF FEDERAL 
PROCEDU RE (Civil, Criminal and Appellate) 


SECOND EDITION 
Fourteen Volumes including 1945 Pocket Parts * $150.00 


A complete encyclopedic treatment of jurisdiction, venue and practice 
in the federal courts in the light of the Rules of Civil Procedure and all 
pertinent authority. 

The forms are incorporated with the text for ease and certainty in the 
drafting of any instrument, civil, criminal or appellate, required for use 
in the course of fede:al practice. 

Kept to date by pocket supplementation issued annually in August. 


* 


Terms and descriptive literature gladly sent on request 


CALLAGHAN & COMPANY 


401 EAST OHIO STREET Phone: Superior 3860 CHICAGO 11, ILLINOIS 
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NEVADA 


AGENCY & TRUST Blue Sky Law. 


wages lk NO Necessity of trips to Nevada to hold eorporate 
CHENEY BLDG... RENO. NEV meetings, or for corporate organization. 
NO State tax. (Only $5.00 filing fee, vearly, for list of 
officers) 





















































NEVADA'S OLDEST AND LARGEST 
INCORPORATING COMPANY 
ORGANIZED IN 1903 NO Annual reports. 
NO Stockholders’ liability. 
NO Resident Directors required. 
THE HOME NO Delay in Organization, Our home office completes 
the organization of the company the same day as 
instructions are received, including issuance of slock 
certificates. 
NO Taxation of non-residents’ stock. 
NO State inheritance tax. 
NO Difficulty in conducting your corporate affairs as 
you wish them conducted. 


OF YOUR NEVADA 
CORPORATIONS 


N¢ 


~~ 


High valuation of non par stock. (For purposes 
of filing non-par stock is valued at $1.00; most 
States value it at $100.00) 

NO Time limit in the charter; may be perpetual. 
NO Obligation to you for a copy of the latest 
printing of the Nevada Corporation Aet. 


SEE OUR CARD - MARTINDALE HUBBELL LAW DIRECTORY 
| NEVADA SECTION . 


USED LAW BOOK SALE EXTRAORDINARY 


We have just purchased one of the finest private law libraries in America. This magnificent col- 
lection of law books was assembled by the late Judge O. M. Slaymaker of Osceola, lowa, one of 
the foremost lawyers of lowa and the middle west. An extensive and varied practice, much of 
it in courts of last resort and Federal Courts, led Judge Slaymaker to assemble this library so he 
might brief any question, no matter how complex, in his own offices. This library, in a general 
way, consists of the following: 








All units of the National Reporter System, including of course, the complete Federal 
Reporter. 


Supreme Court Reports of all States, excepting New Hampshire, prior to the Reporter 
System. 


United States Supreme Court Reports. 
American Digest System complete. 

All sets of Selected Cases, finest editions. 
American Jurisprudence. 

Corpus Juris and Corpus Juris Secundum. 
Federal Code Annotated. 

A large collection of fine text-books. 


Many miscellaneous sets, Appellate Courts, Citators, local books, Law Journals, Pacific 
States Reports, etc. 
All of these books are in fine condition, practically all of them in buckram binding. We are now 
offering this library for sale, either as a whole or as separate sets. Inquiries are invited and we 
will be very pleased to have the privilege of furnishing detailed information, quoting prices or 
rendering service of any kind. 


R. V. Boyle, Law Books 
212 Colcord Bldg. Oklahoma City 2, Oklahoma 
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“OUTSTANDING - - 
by every standard of 


COMPARISON” 


up-to-the-minute decisional information on 
Patent practices are changing, inventions 











products, des 
you must have 


eloped every day. To counsel your clients 
authoritative informatioy that can be depended upon. 


Successful pateQt attorneys and corporafjon executives all over the country say the 
“United States Ratents Quarterly is outstanding by every standard of comparison.” 





The reason is obvious. As shown in t 


tigph below the Quarterly last year 
carried 258 opinidns which did not appear i 


full text in any of the other reports. 








That’s the timely coverage you can expect from USPQ every week. Patent, trade- 
mark and copyright decisions of the Supreme Court are even mailed the same day 


they’re handed down. 


Authoritative - complete - reliable — United States Patents Quarterly is the only 
service devoted exclusively to the reporting of patent, copyright, and trademark law. 


Write Dept. M for Introductory Offer. 


THE BUREAU OF NATLONAL APFAIRS.,. tN 
24th AND N'!STS., N. W. \\ oe se Ce On ee ee De 


PUBLISHERS OF DAILY & WEEKLY REPORTS RELATING TO CURRENT LEGAL & ECONOMIC SUBJECTS 
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The American Bar Association Journal 
takes pleasure in offering 


to its readers 


Law Office 
Onganizalion 


by 
Reginald Heber Smith 


This attractive pamphlet describes 
a system of law office organization, 
which, Mr. Smith says, “has been in 
actual operation for twenty years and 
has worked reasonably well.” He lists 
the following benefits: (1) The elimina- 
tion of waste has saved thousands of 
dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys 
have been able to produce the best 
work. of which they were inherently 
capable. (3) Morale and esprit de corps 
have been kept at a high pitch because 
the men believe the rules of the system 
are fair; indeed they have made the 
rules themselves. (4) That nightmare of 
partnerships—how to divide the profits 
justly among the partners—has been 
dispelled. That problem has always 
tended to be a disruptive force in part- 
nership life; but no partner has ever left 
us to join any other firm. (5) Cost Con- 
trol has enabled us to handle at a 
moderate profit a great many small 
cases which otherwise we should have 
handled at a loss or perhaps not at all. 
(6) We have been enabled to grow from 
a small group of men to a somewhat 
larger group.” 


An appendix of forms is included. 


Price 50c 


American Bar Association Journal 
1140 North Dearborn Streei — Chicago 10, Ilinois 











A BINDER FOR THE JOURNAL 


We are prepared to furnish a binder into which 
separate issues of the JouRNAL can be inserted and from 
which they can be detached with ease by means of a 
special device. 


It can be used merely for current numbers or as a 
permanent binding for the volume and placed on the 
shelf with other books. 


The price is $1.50, which is merely manufacturer’s 
cost, plus mailing charge. Please mail check with order. 


AMERICAN Bar ASSOCIATION JOURNAL 
1140 North Dearborn Street, 
Chicago 10, Ill. 
































This stands for honorable 
service to our Country 
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MONTGOMERY'S 


Federal Taxes on Estates, 


Trusts and Gifts 1945-46 





MONTGOMERY'S 


Federal Taxes on 
Corporations 1945-46 


Get These New Tax Books Now 





JUST ISSUED. Brings you up to date, as in pre- 
vious issues, on the application of the federal estate tax, 
gift tax, and those features of income tax peculiar to 
decedents, estates and trusts. Special emphasis on in- 
telligent estate planning—on what can and can not be 
done to ease the tax burden by reducing both estate 
and income taxes. 


Since 1917, the counsel of Montgomery's tax books has been 
relied on by tax accountants, trust officers, attorneys, and all who 
administer or own property. For this 1945-46 issue of FEDERAL 
TAXES ON ESTATES, TRUSTS AND GIFTS, every angle of the 

tax has been reconsidered in the light of developments resulting from the law 
that applies and from its administration. On any problem, legal or accounting, 
you see the coordinated effects of federal income tax, gift tax, and estate tax; 
the bearing of leading court decisions on which you want to be posted. 


Says Trusts and Estates regarding successive issues of this guide: “For 
the trust officer, attorney, and professional estate planner, it is perhaps 
the most practical book om fiduciary taxation which can be found. It is 
an indispensable tool. We bave yet to be disappointed in finding the 
answer or the lead to it in Montgomery.” 


To guide and confirm your judgment in particular situations, you have 
interpretation and counsel rooted in the experience of an organization of law- 
yers and accountants dealing constantly with estate problems. 


For answering practical problems of tax determination; for getting leads 
on tax angles in estate practice; for advice on proper draftsmanship of wills, 
indentures, and other instruments, you'll be using all year through Mont- 
gomery’s FEDERAL TAXES ON ESTATES, TRUSTS AND 
GIFTS. Order your copy today. $7.50 


THE RONALD PRESS COMPANY, Publishers 





15 East 26th Street New York 10, N. Y. 





READY SOON. The lawyer's answer to the help 
required on this year’s corporation tax problems. 
Everything in one place for quick reference and 
easy application: changes in the law; developments 
in its administration; experience-founded counsel on 
what to watch for, what to do. 

Standard since 1917 with tax specialists and corporation 
executives, the new Montgomery’s FEDERAL TAXES ON COR- 


PORATIONS continues as a unique presentation, nowhere else 
paralleled or duplicated. 





"The best book that a corporation lawyer can procure to assist bim in 
making out federal tax returns for corporate clients."—Kentucky Law 
Journal. ‘No tax practitioner can afford to be without these volumes.” 
—Columbia Law Review. 


Practically without exception, corporate clients face, on 1945-46 taxes, 
problems of unusual difficulty, calling for many critical decisions. Items of 
typical special concern include effects of the Revenue Act of 1945, which 
terminates the excess profits tax and makes necessary certain provisions for 
fiscal years ending in 1946; immediate benefits possible under the Tax Adjust- 
ment Act of 1945, and steps to obtain them; time and manner of inclusion, 
for tax purposes, of income from terminated war contracts; proper treatment 
of reconversion costs and expenses. 


To guide and check your handling of particular situations, you have in 
Montgomery’s manual the advice and recommendations of an organization of 
tax specialists who have handled taxes for hundreds of 

$15.00 


corporations. 2 volumes. Order yours today. 
THE RONALD PRESS COMPANY, Publishers 
15 East 26th Street New York 10, N.Y. 
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light 


Johnny 


Us the seal that's eTars | 


handy 


The ‘Official’ is a dandy 





Demand the 
“OFFICIAL” Pocket Seal 


STANDARD WITH LAWYERS, NOTARIES AND 
CORPORATIONS THE WORLD OVER 


The exclusive patented features of this seal are to be 
found in no other seal on the market. It is a compact, 
lightweight, portable seal press which does all the work 
which formerly required a heavy, cumbersome lever seal 
press. Get it from your marking device store or stationer 
or write to Dept. B. 


MEYER & WENTHE, 


The House-of Friendship” 
30 South Jefferson Street, Chicago 6, Illinois 














Inc. 

















SHEPARD’S 
CITATIONS 


CASES 


AND 


STATUTES 


ALWAYS. UP TO DATE 
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X 


of Servicemen’ 


VETERANS’ 


With a Statement Regarding t 


LAWS -— CONST§ 


All text of Statute 


Handsomely bound 
in Spanish j Complete in one volume 
Grained Cordoba $5.00 delivered 


Equipped for 
Pocket Part Supplementation West Publishing Co. 
; St. Paul 2, Minn. 
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The fateful nominations for 


judicial office in the history of man 


most 


kind’s struggle to establish law and 
justice are now in progress. Fifteen 
jurists are to be chosen to sit as the 


World 


is to be for the first time an integral 


re-constituted Court, which 


part of an international organiza 
tion of which the United States and 
the Soviet Union are members—an 
organization pledged by Article I of 
the Charter “to bring about by peace 
ful means, and in conformity with 
the principles of justice and interna 
tional law’, the adjustment or de 
termination of international disputes 
which menace world peace. 

With the revised Statute! of the 
International Court of Justice in el 
fect since October 24, nominations 
for the fifteen seats in the Court have 
been under active consideration in 
each of the fifty-one United Nations. 
Che period of nominations will end 
on January 10, unless it is further 
The 
meets on that date, and the Security 

the 
that 


January ends, the bi-cameral elec- 


extended. General Assembly 


Council at or about same 


time. It is expected before 
tion wijl take place, with the two 
electoral bodies meeting separately 
but simultaneously. 

Some nominations have already 
The list of the 
Nomi- 
nations may be made in behalf of 


been made and filed. 
nominees is likely to be long. 


each of the fifty-one Nations, but only 
one judge can be elected from any 
country. The nominations are not 
made directly by governments. The 
nominations in behalf of a Nation 
are made by the group of its members 


of the Permanent Court of Arbitra- 


Tbe Nomination and Election of 
udges of the World Court 


tion or by an ad hoc group consti 
tuted for the purpose (Statute, An 
1-6). Only 


nated by one or more of the 


candidates nomi- 
National 


considered fo 


ticles 
groups can be elec- 
tion, unless a joint conference is cre 
ated under Article 

At the end of 


Statute. 
shall 


report such nominations as have been 


12 of the 
this article | 
this issue ol 


made, up to the time 


the JOURNAL. goes to press. 


Importance of the 
Selections Made 
With the entire personnel of the 
Court to be nominated and elected, 
and with the role of the Court greatly 
enhanced in the United Nations On 
ganization, it becomes of vast impor 
tance to bring about the selection of 
the best possible judges to constitute 
this bench for the future. It will not 
be enough to choose judges who are 
competent and legally qualified. 
They should also be outstanding 


men, in whom the whole world will 


have confidence outstanding for 
their character, their impartiality, 
their independence and courage, 


their reputation as jurists, their un 


derstanding of world conditions, 


their mastery of international law, 
and their capacity to make the Court 
a fearless instrument of justice to all 
Nations, small and large. It would 
be no time for the bestowal of politi 
cal or personal rewards or for ad 
herence to partisanship or factional 
ism or particular preconceptions of 


attitude. 


Responsibility for 
Right Choices 


The responsibility for bringing for 










by William L. Ransom 


OF THE NEW YORK BAR 


ward the names of jurists who ful 
fill these high qualifications rests, in 


the first instance, in the men who 


constitute the National and ad hoc 


groups. Fortunately these are in 


most instances sagacious senior states 


men of their countries—men who 


would be eminently qualified to serve 
in the Court but. are held back by age 
or health. heir selections will con 
stitute a great panel of nominees 

cach group may nominate not more 
its own Nationals, but 


than two of 


will usually name only one, and may 


nominate not more than four per- 


sons in all. 
The responsibility for electing 


fifteen judges from among those 


nominated rests finally with the Gov- 
ernments represented in two great 
organs of the UNO under the Char- 
\ssembly and the 


ter—the General 


Security Council. But in a larger 
sense there is a responsibility also 
of the lawyers and citizenry of the 
world, and particularly of the bar 
associations in the various countries. 

The Lawyers 


Should Be Heard 
it is to lawyers that the general pub- 
lic looks for guidance in giving its 
support to the international admin- 
istration of justice according to law, 
and the men who will be charged 
that should be 


with administration 


jurists in whom the lawyers and 


the leaders of public opinion will 


wish to examine the 
Charter will find that 
\.B.A.J. 388. The 


1. Readers who 
provisions of the 
document in full in 31 


Statute of the Court was published in full 
in 31 


\.B.A.J. 400 
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have confidence. The selection of 
the whole bench of the World Court 
could not wisely be left to a few 
people in Foreign Offices through- 
out the world. 

Hence, public-minded organiza- 
tions such as the Canadian and Ameri- 
can Bar Associations, which in efforts 
extending over years have built up 
Canadian and American support of 
the World Court and of the inter- 
national law which the Court will 
interpret and apply, could not pru- 
dently end their active interest and 
efforts because they feel that a satis- 
factory Statute has been brought in- 
to force with their help.*? Many Cana- 
dian and American judges and law- 
yers have soundly interested them- 
selves in making known to the mem- 
bers of the respective National groups 
the considered views of the profes- 
sion of law as to the desirable quali- 
fications of nominees. 

Justification for this interest is 
in the Statute itself. In Article 6 it 
recommends that before nominating 
candidates, each National group of 
jurists should “consult its highest 
court of justice, its legal faculties and 
schools of law, and its national acad- 
emies and natignal sections of in- 
ternational academies devoted to the 
study of law.” 


The Statute Sets 

High Standards 
What goals should be kept in mind 
by the nominating groups and by 
the electors who will do the vot- 
ing? Though the Statute (Article 2) 
provides that judges shall be ‘elected 
regardless of their nationality”, it 
also (Article 9) enjoins the electors 
to “bear in mind” that on the bench 
as a whole “the representation of the 
main forms of civilization and of the 
principal legal systems of the world 
should be assured.” Nationality is 
not to be left out of account, there- 
fore; and in a body like the General 
Assembly, it is certain to prove a fac- 
tor of significance. 
Continents should 
be represented in the reconstituted 


The several 


Court, as well as the Anglo-Ameri- 
can, the Continental-European, the 
Soviet, the 


Latin- American, the 


2 
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Chinese, the Moslem, and perhaps 
other legal systems. 


Nationality, Geography 

and Legal Systems 

As a practical matter, a judge will 
doubtless be elected who has the Na- 
tionality of each of the States which 
have permanent representation in 
the Security Council. Smaller States 
of Europe should also furnish several 
j: ‘ges, for Europe is by no means a 


spr 1t Continent. Good judges can 


‘certainly be found in the Dominions 


of the British Commonwealth—both 
Australia and Canada have a gal- 
axy of talent. 

The World Court has never had 
a judge whose chief training was in 
Moslem law; but the recent emer- 
gence of the Arab States, all of which 
will be represented in the General 
Assembly, demands a new orientation. 
It is notable that the excellent report 
made on the Court and Statute, by 
Commission IV in the San Francisco 
Conference (31 A.B.A.J. 420), was 
from the pen of an eminent Moslem 
lawyer of Iraq—Nasrat Al-Farsy. 

All of the twenty Latin-American 
States are to be members of the 
United Nations Organization, and 
the proficiency of the legal profession 
in these States is generally appreci- 
ated. Two Latin- Americans were 
elected to the Permanent Court in 
1921 and three in 1930. For the gen- 
eral election in 1939, which was not 
held, certain Latin-American States 
agreed to urge the election of six 
Latin-American judges. 

It will be recalled that the efh- 
cient President of the Permanent 
Court during the past nine years has 
been the beloved J. Gustavo Guer- 
rero, a National of El Salvador, who 
was for a time in San Francisco. 


The Great Importance 

of Continuity 

A consideration which seems to me 
to be of first importance, ranking 
with due regard for Nationality, 
geography, and the representation 
of legal systems in the World Court, 
needs also to be in the minds of the 
nominators and electors. Though 
the San Francisco Conference de- 








cided, for non-juridical reasons, to 
create the International Court of Jus- 
tice in place of the tribunal whose 
work was so highly praised, the Con- 
ference was extremely careful to do 
nothing to break “the chain of con- 
tinuity with the past.” It therefore 
stipulated in Article 92 of the Char- 
ter that the new Statute “is based 
upon the Statute of the Permanent 
Court of International Justice.” It 
even guarded the numbering of the 
articles of the old Statute, to assure 
that the use of past interpretations 
may be facilitated. On this history 
as well as the long-tested evaluations 
of experience in judicial work, it 
seems highly essential that continu- 
ity between the old Court and the 
International Court of Justice be 
preserved to the fullest. 

What is the best way of assuring 
to the new Court the benefit of the 
experience of the Court which served 
so well? Obviously, by electing to 
the bench of the International Court 
of Justice some of the men who have 
served as judges of the Permanent 
Court of International Justice and 
who have helped to make its record 
so satisfactory. Fortunately, several 
of these men are not only available— 
they are also marked by their senior- 
ity, their attainments, and their emi- 
nent standing, for inclusion among 
the fifteen judges to be chosen. 


Jurists Available 
from the Old Court 


Eleven judges of the old Court have 
stuck by their posts during these hard 
years. Judge Rostworski (Polish) 
died in 1940; Judge NaAGsoka (Jap- 
anese) and Judge Urrutia (Colom- 
bian) resigned in 1942; Judge Fro- 
MAGEOT (French), on June 7, 1945. 

Some of the eleven remaining— 
perhaps Judge ALTAMIRA (Spanish— 
age 79), Judge Ericu (Finnish—age 
66), and Judge NeGuLEsco (Rou- 
manian—age 70)—may not be con- 
sidered reasons 
partly due to their nationality. The 


now, for various 





2. See “The Bar Associations and the 
World Court,” by Judge Manley O. Hudson, 
31 A.B.A.J. 383 (August 1945). 
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eminent Cuban, Judge pe Busta- 
MENTE, has attained the ripe age of 
80. Apparently Judge ANzILoTT! 
(Italian—age 76), Judge Hurst 
(British—age 75) and Judge vAN 
EysinGA (Dutch—age 67) do not wish 
to serve on the new Court. Paren- 
thetically, it is of interest that during 
the occupation of Holland and The 
Hague by the Nazis, Judge van Ey- 
SINGA, with a small staff, rendered 
courageous service by acting as cus- 
todian of the Court’s quarters and 
records in the Peace Palace at The 
Hague and resisted all efforts to in- 
terfere with them or remove them. 
As a result, the premises and the 
Court’s archives are as they were, in- 
valuable for future use. 

From the foregoing, it appears 
that there are four of the present 
judges—Judge CHenc (Chinese— 
age 61), Judge Guerrero (EI Sal- 
vadoran—age 69), Judge Hupson 
(American—age 59), and Judge DE 
VisscHER (Belgian—age 
could not for any reason be deemed 
to be disqualified, who may be 
available, and whose experience and 


61)—who 


distinguished service should assure 
their consideration in the selection 
of the new bench. The inclusion in 
the new Court of at least several of 
these men would seem to be the 
way to keep faith, not only with the 
hosts of staunch adherents of the 
old Court who had wished to see it 
continued, but also with what I 
believe was the clear understanding 
and declared intention at San 
Francisco when the decision was 
made for what is technically a new 
Court. 


Some Forecast of 

Probable Nominees 

GuERRERO (Salvadoran), judge since 
1930 and highly esteemed President 
of the Court since 1936, is certain 
to be nominated by several countries, 
although his government has asked 
him to accept a high diplomatic post. 
Cxenc (China) has been a judge 
since 1936 and is highly regarded 
by his colleagues and by lawyers 
who have practised before the Court. 
That the present Nationalist Gov- 
ernment of China will proffer his 





name now seems unlikely. Hupson 
of the United States, a judge since 
1936, will have active sponsors. DE 
VisscHER (Belgian), a judge since 
1937, is sure to be named because of 
his manifest qualifications. 

In England, a nomince from one 
of the Courts has been 
thought likely, perhaps Sir Norman 
BirKETT, well known to the Ameri- 


English 


can Bar, now the British associate 
judge at Nurenberg. Some indica- 
tions point to the offering of a 
scholar of academic distinction, from 
one of the universities. Among the 
Nations, Professor J. L. 
BrieR_y of Oxford University will 
have adherents. 


smaller 


As candidates from the Soviet 
Union, the names most mentioned 
are those of GoLUNSKY and KryLov, 
able, genial and realistic advisers of 
the Soviet delegation in San 
Francisco. 

From France, BASDEVANT, who 
was a tower of wisdom and strength 
in San Francisco, seems to be uni- 
versally favored. In the Netherlands, 
a name brought forward is that of 
VeRZIJL, long a 
critic of the jurisprudence of the 
Court. 


Professor useful 


UNO _has 
sustained a loss in the recent death 
of Arnold RAESTAD, who was so well 


In Norway, the 


thought of in San Francisco and 
was considered for the Court. 
KLAESTAD, a former judge of con- 
siderable accomplishments, will be 
the Norwegian candidate. 

No National of a British Domin- 
ion has ever been elected to the 
Court, but that may take place this 
time. From the vantage of the in- 
fluential position which Canada won 
in San Francisco and has skilfully 
retained as a leader and spokesman 
of the smaller Nations, that Domin- 
ion may offer John E. Reap, the ex- 
perienced and industrious legal ad- 
viser of its Department of External 
Affairs. The outspoken Herbert 
Evatr, Minister of External Affairs 
for Australia, still in his early fifties, 
was a judge of the Supreme Court 
of Australia for fifteen years before 
he resigned to fight labor’s battles. 
Some who have lately talked with 
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him, in England and America, con- 
cluded that he might consider elec- 
tion to the World Court, although 
this would mean his laying down 
his leadership in the UNO and the 
Conferences of Foreign Ministers. 

Interest has been expressed in 
the possible selection of a European 
who is a National of a State not yet 
a member of the UNO or a party 
to the Statute—to the end that this 
may be truly a World Court. 


Other Representative 
Possibilities 
It seems to be generally thought that 
a judge should be elected from 
Eastern Europe—Czechoslovakia or 
Poland—and from Southeastern Eu- 
rope—Greece or Turkey or Yugo- 
slavia. A suggestion made is KRNo 
of Czechoslovakia, a delegate at San 
Francisco and a member of the Ex- 
ecutive Committee at London. 
General opinion seems to favor 
the election of a Moslem candidate. 
Some persons have expressed pref- 
erence for a Moslem Indian judge, 
but the Arab States might not share 
Indian Na- 
tional group will offer Mohammed 
ZAFRULLAH 
who is a Moslem. Nasrat AL-FARsy 


this preference. The 
‘lian, a federal judge 


of Iraq, whe was the reporter as to 
the Court in San Francisco, is fre- 
quently mentioned. 

Mexico has a wealth of avail- 
from 


able jurists; its selection 


among them has not been an- 
nounced. 

As to other Latin-American can- 
didates, CrucnHaca y Tocornal of 
AZEVbDO, 
DIEZ DE 


Mepina, of Bolivia, are possibilities. 


Chile is highly esteemed. 
of Brazil, and Eduardo 

As instancing the truly represent- 
ative character of the reconstituted 
World Court, I state that if one 
were to venture a forecast of the 
probable composition of the new 
Court, it would at the present time 
be to about the following effect: One 
member from each of the five States 
permanently represented on the 
Seaurity Council—the United States, 
the United Kingdom, the Soviet 
France, and 


Union, China; one 


member from a British Dominion— 
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New Zealand o1 


possibly 


Canada, Australia, 
South 


three or 


Africa, o1 India; 


four members from Latin 


American States; one member from 


Belgium or the Netherlands; one 


Scandinavian; one member from 


Czechoslovakia or Poland or pos 


sibly a Soviet’ Republic; one mem- 


ber from Greece, Yugoslavia, on 
Turkey; and one member from an 
\rab or Moslem State—Iran, Iraq, 
Egypt, Lebanon, Syria, or Saudi 
Arabia. 


Nominations Thus 
Far Filed 


\t the time when “forms” have to 
close on this issue of the JOURNAL, 
none of the five principal Powers has 
Only 


The following 


filed its nominations. eleven 
countries have filed. 
have been nominated by one or more 
Nations, the 


not 


although Nationality 


shown below does necessarily 


I'wenty-one vears ago on January 5, 
Calvin Coolidge nomi 


Fiske New 
York City, to be an Associate Justice 


President 


nated Harlan Stone, ol 


of the Supreme Court of the United 


States. The nomination 


Was CON 
firmed by the Senate, and Mr. Justice 
Stone took his seat on March 
1925. In June of 1941, President 


Roosevelt named him as Chief Jus 
tice to succeed Charles Evans Hughes, 
who had retired. The Senate again 
the Chie! 
Justice received his commission on 
194] 


In view of this anniversary of the 


confirmed, anc present 


July 3, 


event which has led to nearly twenty 
one years of distinguished service in 
the Nation’s highest Court, our cove) 
for January bears the portrait of 
Chief Justice Stone. 

His life and public career, and 
fields of 


his achievements in many 


usefulness to his country and_ his 


profession, are well known to Ame1 


ican lawvers and need not be re 


counted at length in these columns. 
Chesterfield, New 
October 11, 


Born in Hamp 


shire, on was 


1872, he 


4 finevican Bar Association Journal 


mean that the nominee has as yet 
been named by his own country: 


Nationality 


Hildebrando Accioly. . . Brazilian 


fe Pr ere . British 
Dr. Miguel Cruchaga y 

DOING ook sa pica dwgind Chilean 
Dr. Eduardo Diez de 

Medina «owe 6s 6 oaOREU INE 
Charles de Visscher... . Belgian 
Isidro Fabela Alfaro......Mexican 


. Salvadoran 
. Chinese 

. American 
. Norwegian 
. Dominican 
. Colombian 


Dr. Jose Gustavo Guerrero. 
a eer 
Manley O. Hudson 
Dr. Helge Klaestad 
\rturo Logrono 


Carlos Lozano y Lozano. . 
Dr. Antonio Sanchez de 

Bustamente y Sirven..... 
Dr. Manuel de Jesus 


Troncoso de la Concha. . 


Cuban 


Dominican 


Francisco Jose Urrutia..... Colombian 
Sir Mohammed Zafrullah 
Khan .. Indian 


..Costa Rican 
Costa Rican 
Canadian 


Luis Anderson.... 
Cotacio Beeche 


John E. Read. 


Philadelpho de Azevdo..... Brazilian 

jules, Dasdevant..... 2.0.30! French 

Sir Michael Myers... . 4. New 
Zealander 


Milovan Zorici............Yugoslavian 
Mihailo Konstantinovia. ... Yugoslavian 
Mostgie AGte . «05:6 0s cat's Iranian 
\hmad Matine Daftary..... Iranian 


When the nominations are com- 


pleted, they will be reported in 
these columns, as will the results of 
the balloting. The time to nominate 
expires January 10. With the elec- 
tion scheduled to take place early 
in the New Year, the selection of a 
strong and_ representative bench, 
equipped by experience, attainments, 
courage and impartiality of charac 
ter to carry forward the great tradi- 
tion of international adjudication, 
will be the best augury for the suc- 
the 


Nations 


the 
Organization for 


cess of new Court and of 


United 
which it is a cornerstone. 


Chief Justice Harlan: Fiske Stone 


New 


moved to 


England farmers. 
Amherst, Mas 
sachusetts, to enable him to attend 
State 
tural College and become a specially 


the son ol 


His family 
the Massachusetts Agricul 
trained farmer. He did not prevail 


in am encounter with academic dis 
cipline, and he went into the village 
to enter Amherst College. 
There he continued to support 
himself by odd jobs, was President 
of his class for three years, won a 
Phi Beta Kappa key, managed the 
college newspaper, and was voted by 
his class to be the one of their num 
“most likely to become famous.” 


To that 


ber 
end, he had made the a 


quaintance of a shy Vermontei 
named Calvin Coolidge. 

After being graduated from Am 
1894, he the 


School of Columbia University, and 


herst in went to Law 
continued  self-support by teaching 
Adelphi College, Brook- 
Canfield of the 
faculty invited young Stone to ente 


history in 


lyn. Professor law 
his law office, upon his graduation 
in 1898. 


came an active partner in the firm of 


Three vears later he be- 






Satterlee, Canfield and Stone. 

In 1899 he began lecturing in the 
Law School at Columbia, became a 
full professor in 1905 and Dean in 
1910, which post he held until 1923. 
He became one of the outstanding 
teachers of law in America, as well 


as an experienced and successful 
lawyer in practice. In 1899 he was 
married to Miss Agnes Harvey, ol 
his New Hampshire birthplace. 

He performed many public serv- 
ices and was champion of many good 
services, along with his work as a 
teacher and lawyer. Meanwhile, he 
the 
firm of Sullivan and Cromwell, in 


had become a member of law 
charge of its litigation. 

President Coolidge called him to 
Washington to become Attorney- 
General.in 1924. After he had begun 
to do conspicuous work in that of- 
fice, he was elevated to the Supreme 
Court. 

Our attestation of his completion 
of twenty-one years of devoted serv- 
ice in the Court does not make this 
an appropriate time or place for at 

(Continued on page 40) 
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Joint Statement as to Tax 
Accountancy and Law Practtce 


by David Maxwell and William Charles 


For years certified public account- 


ants have been engaged in federal 
income-tax practice. 

The function of a certified pub- 
lic accountant in auditing corporate 
books is primarily to determine the 
corporation’s income from its books 
of account and reduce the result to 
a formal statement.2 When the fed- 
eral government began taxing in 
come,® it was necessary that the in- 
formation contained in the income 
statement compiled by the corpora- 
tion’s independent auditor be trans- 
ferred to a tax return. 

Before the income-tax law struc 
ture became so complex, it was a 
simple matter for the certified public 
accountant to do this. He was on the 
ground, knew the situation, and had 
made up the figures. Therefore, it 
became generally accepted practice 
for a corporation to call upon its 
auditor to prepare its tax returns. 

Many lawyers felt that the prep- 
aration of such returns and related 
activities involved the practice of 
law, and the issue was raised in litiga 
tion on a number of occasions. 

The American Bar 
first took notice of this problem in 
1935, and its Unauthorized Practice 
of Law Committee discussed the mat- 
ter with 
Accountants Committee on Coopera- 


Association 


the American Institute of 


tion with Bar Association; created in 





NOTE: The above Joint Statement in 
the nature of a “Progress Report” was 
formulated in connection with the further 
sessions of the National Conference of 
representatives of the two Organizations, 
held in Cincinnati, Ohio, before the 1945 
Annual Meeting of the American Bar As 
sociation. The participation of the latter 
in the National Conference had been pre 
viously authorized by the House of Dele 
gates. Messrs. Maxwell and Charles are the 
Co-Chairmen of the Conference 


CHAIRMAN OF 


AMERICAN BAR ASSOCIATION COMMITTEE 


1934. Under the chairmanship ol 
Stanley B. Houck, the Bar Associa 


tion committee in 1938 issued a for- 


mal statement.® Shortly after the is- 
suance of this statement, that com- 
mittee met with representatives of 
the American Institute of Account- 
ants to discuss the situation.® 

The discussions extended over a 
period of months but the two groups 


1. The authority to act as an agent of a 
taxpayer is granted to accountants who may 
become qualified under ,the rules of the 
administrative agencies. Section 3 of Treas 
ury Department circular number 230, states: 

“(a) Persons of the following classes who 
are found, upon consideration of their ap 
plications, to possess the qualifications re 
quired by these regulations may be admitted 
to practice before the Treasury Department 
as attorneys or agents, respectively: 

“Il. Attorneys at law who have been ad 
mitted to practice before the courts of the 
states, territories, or District of Columbia, 
in which they maintain offices, and who are 
lawfully engaged in the active practice of 
their profession. 

“2. Certified public accountants who 
have duly qualified to practice as certified 
public accountants in their own names, 
under the laws and regulations of the states, 
territories, or District of Columbia, in 
which they maintain offices. and who are 
lawfully engaged in active practice as cer- 
tified public accountants.” 

Ihe rules of practice before the 
Court of the United States provide: 

“Applicants who establish to the satisfac 
tion of the Court that they are citizens of 
the United States, of good moral characte: 
and repute, and possessed of the requisite 
qualifications to represent others in the 
preparation and trial of cases, may be ad 
mitted to practice before the court. 

“All applicants, before being admitted 
to practice, must take a written examination 
or examinations given by the Courts; pro 
vided, however, that a current certificate 
from the clerk of the appropriate court, 
showing that the applicant is an attorney 
at-law who has been admitted to practice 
before and is a member in good standing 
of the bar of the Supreme Court of the 
United States or of the highest court of 
any State or Territory or of the District of 
Columbia, may be accepted in lieu of ex 
amination. .. .” 

2. Authoritative statements relating to 
the definition of the nature of. accounting 
and of the work of the public accountant 


Tax 


CHAIRMAN OF COMMITTEE OF 
AMERICAN INSTITUTE OF ACCOUNTANTS 


were unable to reconcile their points 


of view. Finally, the negotiations 


ceased altogether and lawyers and 


certified public accountants con- 


tinued to engage in tax practice in 
conflict with each other, engender- 
ing an increased feeling of antago- 
nism between the two professions. 

Realizing that this situation was 
not in the public interest, the Ameri- 


have been made by the committee on ter- 
minology of the American Institute of Ac 
countants. A report of that committee issued 
as Accounting Research Bulletin No. 9, 
states: 

“Accounting is the art of recording, classi- 
fying, and summarizing in a_ significant 
manner and in terms of money, transactions, 
and events which are, in part at least, of a 
financial character, and interpreting the 
results thereof. 

“Public Accounting: The practice of this 
art (accounting) by men whose services 
are available to the public for compensa 
tion. It may consist in the performance of 
original work, in the examination and 
revision of the original work of others 
(auditing), or in rendering of collateral 
services for which a knowledge of the art 
and experience in its practice create a 
special fitness.” 

3. Federal income taxes on corporations 
were first introduced during the Civil War. 
An Act of July 1, 1862, amending an earlier 
act of August, 1861, and providing a federal 
income tax on corporations, may be con- 
sidered the origin of the present system of 
income taxation. The provisions of this 
and other similar acts of the period were 
held to be constitutional, although the 
income-tax provisions of a later measure 
1894) were held by the United States Su 
preme Court to be inoperative and void. 

The Payne-Aldrich Tariff Act of 1909 
imposed upon corporations “a special excise 
tax with respect to the carrying on or doing 
business” at the rate of 1 per cent upon the 
entire corporate net income in excess of 
$5,000. The constitutionality of this Act 
was upheld in Flint v. Tracy Com- 
pany, 220 US 107 (1910) and the tax was 
continued until the early months of 1913. 

Following the adoption of the Sixteenth 
Amendment on February 25, 1913, Congress 
in October of that year passed a revenue 
act which imposed upon corporations a tax 
of 1 per cent of net income. The rate of 
tax was increased to 2 per cent by the Act 
of 1916, and further increased by measures 
adopted in 1917 and 1918. Since World 


Stone 
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can Bar Association’s Unauthorized 
Practice of Law Committee in 1944 
decided to have another go at improv- 
ing relations between the two groups. 
A preliminary informal conference 
was conducted in St. Louis on Feb- 
ruary 5, 1944, which was attended 
by the Unauthorized Practice of Law 
Committee representing the Ameri- 
can Bar Association and the com- 
mittee on codperation with Bar As- 
sociation representing the American 
Institute of Accountants. This con- 
ference decided that something 
should and could be done. 

In approaching the problem, 
American Bar Association represent- 
atives recognized that the American 
Institute of Accountants was as old 
and as venerable an institution as 
the American’ Bar 
There was no doubt that the certi- 
fied public accountants, by gradually 
increasing their educational require- 
ments and establishing high ethical 
standards, had proved their right to 


Association.? 


have accountancy considered a pro- 
fession. It is interesting to note that 
the Code of Ethics of the American 
Institute of Accountants is very com- 
parable to the Code of Ethics of the 
American Bar Association.® 


Lines of Demarcation 
Between Tax Accounting 
and Law Practice 


The Unauthorized Practice of Law 
Committee also appreciated that it 
was impossible to draw a sharp line 
of demarcation between the two pro- 
fessions and their service to the pub- 
lic. It was apparent that to attempt 
to define where the practice of ac- 
countancy ended and the practice of 
law began at the outset would like- 
wise doom the new venture to fail- 
ure. Accordingly, it was decided to 
move slowly. 
Therefore a conference group 
consisting of five representatives of 
the American Bar Association and 
five representatives of the American 
Institute of Accountants was estab- 
lished for the purpose of considering 
the mutual problems of the two 
groups and how they could best co- 
Operate in the public interest.? At 
the first meeting of the new confer- 
6 {fmerican Bay 
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ence in Philadelphia on May 6, 1944, 
a charter was adopted setting forth 
the objects and aims of the con- 
ference.!° 

With this charter before it, the 
conference then undertook the dif- 
ficult task of drawing up a declara- 
tion of principles which would serve 
as a guide for the conduct of the two 
professions in their relation to the 
public. Certain fundamental princi- 
ples were recognized immediately. 
Thus the lawyer members of the 
conference conceded that where an 
income-tax return simply required 
the setting down of factual data from 
the income statement of a corpora- 





tion, a certified public accountant 
was qualified to prepare it. 

On the other hand, the account- 
ant members of the group conceded 
that they were not qualified to pre- 
pare legal documents such as articles 
of incorporation, corporate by-laws, 
contracts, deeds, trust agreements, 
wills, and similar documents. So as 
to clear away the underbrush, there- 
fore, these principles were reduced 
to writing.!! 


Advice and Representation 

by Accountants 

So much was simple. Then, how- 
ever, the conference was faced with 





War I, income-tax measures have provided 
increasingly important shares of the reve- 
nues required for financing the Federal 
Government. 

4. For judicial comment bearing upon 
the question whether preparation of income 
tax returns may be held the unauthorized 
practice of law, see: 

Merrick v. American See::rity & Trust Co., 
107 F. (2d) 271 (D.C. Ct. of App.) (1939); 
Humphreys v. Commissioner of Internal 
Revenue, 88 F. (2d) 430 (CCA 2) (1937); 
Girard Investment Co. v. Commissioner of 
Internal Revenue, 122 F. (2d) 843 (CAA 3) 
(1941); Groninger v. Fletcher Trust Co., 41 
NE (2d) 140 (Supreme Court of Indiana, 
1942); Bump v. District Court of Polk Coun- 
ty, 5 NW (2d) 914 (Supreme Court of Iowa, 
1942); Blair v. Motor Carriers Service Bu- 
reau, Inc., et al., 40 Pa. District and County 
Reports (1939) 413 (Ct. Common Pleas, 
Phila. County); Elfenbein v. Luckenbach 
Terminals, Inc., 111 N.J.L. 67; Dunlap v. 
Lebus, 112 Ky. 237; Tanenbaum v. Higgins, 
190 App. Div. 861, 180 N.Y.S. 738 (1920); 
Chicago Bar Association v. United Tax- 
payers of America, 38 NE (2d) 349, 312 
Ill. App. 243 (1941); Lowell Bar Association 
v. Birdie T. Loeb and another, Common 
wealth of Massachusetts, Supreme Judicial 
Court, December 8, 1943. Reported in Thr 
JourNAL oF AccouNTANCY. February, 19-44, 
p. 167; Richter & Co. v. Moon, Court of 
Common Pleas of Butler County, Pennsvl 
vania, June 1939 term, reported in THF 
JOURNAL OF ACCOUNTANCY, November, 1942, 
p. 470; Matter of New York County Law 
yers’ Association (Standard Tax and Man 
agement Corp., and Standard and Poor's 
Corp.), New York Supreme Court (First 
District), Reported in THE JOURNAL OF Ac- 
COUNTANCY, October, 1943, p. 364. 

5. The 1938 report of the Committee on 
Unauthorized Practice of the Law contained 
a section devoted to “Accountants” which. 
after noting principles relating to the giving 
of legal advice, carried the statement: 

“It is the view of the committee that it is 
the practice of law to engage in any of the 
following activities: 

(1) To give advice regarding the validity 
of tax statutes or regulations or the effect 
thereof in respect of matters outside of ac- 
counting procedure. 

(2) To determine legal questions pre- 
liminary or prerequisite to the making of a 
lawful return in a lawful manner. 

(3) To prepare protests against tax ad- 
justments, deficiencies or assessments. 

(4) To represent a taxpayer at a confer 
ence with administrative authorities in re 


lation to matters outside of accounting 
procedure. 

(5) To prepare claims for refund of taxes. 

(6) To prepare petitions, stipulations, or 
orders incidént to the review of assessments 
by the United States Board of Tax Appeals 
or any like administrative tribunal. 

(7) To conduct the trial of issues before 
the United States Board of Tax Appeals or 
any like administrative tribunal.” 

6. Following the issuance of the 1938 re- 
port. the Institute’s committee on codpera- 
tion with Bar Association -met to consider 
the statement. While the committee could 
agree with much of the introductory matter 
in the report, it was in complete disagree- 
ment with the implications of the seven 
items relating to tax practice by account- 
ants. A meeting of the committees of the 
Bar Association and the Institute was ar- 
ranged in Cleveland on July 25th. The 
following has been reported as a brief state- 
ment of the scope and conclusions of the 
discussion agreed upon by both committees: 

“At a meeting of the American Bar Asso- 
ciation Committee on Unauthorized Practice 
of Law, a special committee representing 
the American Institute of Accountants and 
several state societies of certified public ac- 
countants presented objections in principle 
to certain conclusions set forth by the bar 
committee in its annual report. 

“The accountants’ committee stated that 
the American Institute of Accountants could 
not accept the conclusions arrived at by the 
bar committee with respect to practice by 
certified accountants in tax matters. 

“The chairman of the bar committee in 
formed the accountants that the conclusions 
expressed by his committee were necessarily 
general in character and constituted an out- 
line of the present views of the committee 
only. He stated that the committee had re- 
ceived countrywide complaints of improper 
practices by accountants, who were generally 
uncertified and not members of the Ameri- 
can Institute of Accountants. 

“The accountants’ committee offered 
through their national and state associations 
to codperate with the American Bar Asso- 
ciation and local bar associations to investi 
gate complaints as to alleged improper prac- 
tices by accountants, and two committees 
agreed to set up appropriate machinery for 
codperative efforts directed against rg ns 
practice, and in the interest of both profes- 
sions, to reéxamine and clarify the conclu- 
sions expressed in the report.” 

The Institute’s committee later filed a 
statement of its position with the board of 
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its veal difficulty. Should account- 
ants have the right to give advice 
based upon the income-tax law and 
regulations? Should they be permit- 
ted to represent clients before the 
government agencies administering 
the tax law? 

These questions are complicated 
because accounting and law are in- 
extricably intermingled in federal 
income taxation. The tax is levied 
by a statute, and interpretation of 
the statute would be normally con- 
sidered the practice of law. The tax, 
however, is levied upon income, 
which is an accounting concept, and 
the statute itself says that income 
shall be computed “in accordance 
with the method of accounting regu- 
larly employed in keeping the books 
of such taxpayer; but if no such 
method of accounting has been. so 
employed, or if the method em- 
ployed does not ctearly reflect the 
income, the computation shall be 
made in accordance with such meth- 
od as in the opinion of the Commis- 
clearly reflect the 


sioner does 


income.” 

The Determination 

of Business Income 
The determination of business in- 
come is an accounting problem 
involving technical questions of 
great complexity. The tax law and 
regulations and the decisions of the 
courts have created specific rules 
and precedents governing the man- 
ner in which certain items shali be 
dealt with for income-tax purposes. 
These rules are in many cases, but 
not all cases, different from those or- 
dinarily followed: in determining 
business income for other purposes. 
Thus, we have a situation where for 
tax purposes business income is ac- 
tually determined in part in accord- 
ance with generally accepted ac- 
counting principles, and in part in 
accordance with special rules of law 
and regulation. 

Accountants have to be familiar 
with the rules governing calculations 
of income for tax purposes. Even if 
they did not prepare tax returns, 
they would have to know the tax 
liability in order to certify state 
ments of financial position. Since 


they must know these rules and since 
it is their job to determine income 
for other purposes, they not unnatu- 
rally assume that they are competent 
to determine income for tax pur- 
poses. Their position is strengthened 
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by the fact that for more than 20 years 
certified public accountants have 
been admitted to practice before the 
Treasury Department and the Board 
of Tax Appeals, now the Tax Court 
of the United States. 





governors of the American Bar Association. 
Che text of that statement is reported in an 
article in THE JOURNAL OF ACCOUNTANCY, 
for September, 1938, p. 156. 

7. Lhe American Institute of Account- 
ants is the only national professional organ 
ization of certified public accountants. Its 
history began in the year following the pass 
age of the first certified public accountancy 
law (New York, 1896) with the formation 
of the American Association of Public Ac- 
countants. The Association amalgamated in 
1905 with the Federation of Societies of 
Public Accountants in the United States of 
America and the name of the expanded 
organization was changed in 1916 to the 
American Institute of Accountants. The 
1936 amalgamation of the Institute with the 
American Society of Certified Public Ac- 
countants created a single representative 
organization for the certified public account- 
ants of the United States. 

8. The rules of professional conduct of 
the American Institute of Accountants sup- 
plement the disciplinary clauses of its by- 
iaws. The sixteen provisions of this code 
of ethics are as stated or indicated below: 

1. Relating to the designation of firms 
or partnerships as “Members (or Associates) 
of the American Institute of Accountants.” 

2. “A member or an associate shall not 
allow any person to practice in his name 
who is not in partnership with him or in 
his employ.” 

3. “Commissions, brokerage, or other par- 
ticipation in the fees or profits of profes 
sional work shall not be allowed directly or 
indirectly to the laity by a member or an 
associate. 

“Commissions, brokerage, or other partic- 
ipation in the fees, charges, or profits of 
work recommended or turned over to the 
laity as incident to services for clients shall 
not be accepted directly or indirectly by a 
member or an associate.” 

4. “A member or an associate shall not 
engage in any ‘business or occupation con- 
jointly with that of a public accountant, 
which is incompatible or inconsistent there- 
with.” 

5. Requiring the application of generally 
accepted accounting principles and auditing 
procedures to examinations and the prepa- 
ration of financial statements. 

6. Prohibiting the certification of state- 

ments without examination by the member, 
his employees, or other certified public ac 
countants. 
7. “A member or an associate shall not 
directly or indirectiy solicit the clients or 
encroach upon the practice of another pub 
lic accountant, but it is the right of any 
member or associate to give proper service 
and advice to those asking such service or 
advice.” 

8. Prohibiting offers of employment to 
staff members of other public accountants 
except on voluntary application. 

9. “Professional service shall not be rend- 
ered or offered for a fee which shall be con- 
tingent upon the findings or results of such 
service. This rule does not appiv to cases 
involving federal, state, or other taxes, in 
which the findings are those of the tax 
authorities and not those of the accountant. 
Fees to be fixed by courts or other public 
authorities, which are therefore of an in- 
determinate amount at the time when an 


engagement is undertaken, are not regarded 
as contingent fees within the meeting of 
this rule.” 

10.- Prohibiting the advertisement of pro- 
fessional attainments or services. 

11. Prohibiting relations with corpora- 
tions engaged in the practice of public 
accounting. 

12. “A member or an associate shall not 
permit his name to be used in conjunction 
with an estimate of earnings contingent 
upon future transactions in a manner which 
may lead ‘to the belief that the member or 
associate vouches for the accuracy of the 
forecast.” 

13. Requiring independence in respect to 
financial interests in the business of a client. 

14. “A member or an associate shall not 
make a competitive bid for professional en- 
gagements in any state, territory, or the 
District of Columbia, if such a bid would 
constitute a violation of any rule of the 
recognized society of certified public ac- 
countants or the official board of account- 
ancy in that state, territory, or district.” 

15. “A member or an associate of the 
American Institute of Accountants engaged 
simultaneously in the practice of public 
accounting and in another occupation must 
in both capacities observe the bylaws and 
rules of professional conduct of the Insti- 
tute.” 

16. “A member or an associate shall not 
violate the confidential relationship between 
himself and his client.” 

9. A National Conference of Lawyers and 
Certified Public Accountants, composed of 
five representatives appointed by the re- 
spective presidents of the American Bar 
Associatien and of the American Institute 
of Accountants, was organized under au- 
thority of resolutions of the House of Dele- 
gates of the Association and the executive 
committee of the Institute. The general 
purpose of the Conference is to provide 
ready means for coéperative consideration 
of problems of mutual interest to the two 
professions. 

10. Resolution adopted at the meeting 
of the National Conference of Lawyers and 
Certified Public Accountants, May 6, 1944: 

In modern times, more and more, the 
average citizen is required to seek the pro- 
fessional services of accountants and lawyers 
or both. He is entitled to receive the most 
competent advice, and to be served by men 
of the highest character, aware of their pub- 
lic responsibility. Harm and injury are 
suffered by the public whenever such serv- 
ices are rendered by unqualified, incompe- 
tent, or unprincipled persons. Whatever can 
be done by both national organizations to 
improve the public service of their members 
will be of great and lasting benefit to the 
public, as well as to the professions involved. 
Therefore be it 

Resolved, That the objectives of this Na- 
tional Conference are the following: 

!. To further the development of pro- 
fessional standards in both professions. 

2. To encourage coéperation between the 
two professions for the benefit of each and 
of the public. 

3. To consider misunderstandings, in- 
volving fundamental issues, between the 
two professions and recommend means for 
disposing of them. 

4. To devise ways and methods of ex- 
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Limiting the Accountants’ 

Area in Tax Practice 
In the field of tax practice, the 
problem is to limit the area of tax 
practice within which accountants 
legally qualified to practice their 
profession may engage. The difh- 
culty is to know where to set the 
limits. 

Many lawyers contend that an 
accountant should not carry a case 
beyond the point where it becomes 
apparent that a legal issue or con- 
troversy is involved. On the other 
hand, many accountants contend 
that they are qualified to handle a 
tax case involving purely accounting 
questions up to the point where a 
record must be made which may be- 
come the basis of judicial review. 
They argue that it is not so much 
the stage to which a tax case has de- 
veloped as the subject matter in dis- 
pute; Le., accounting or legal ques- 
tions, which should govern the de- 
cision as to which profession should 
serve. 

The more experienced tax prac- 
titioners in both professions are in- 
clined to the view that in most tax 
cases of any consequence the services 
of both an accountant and a lawye: 
are required, if the client’s interests 
are to be best served and protected. 

Some lawyers have contended 
that, while an accountant may prop- 
erly prepare a tax return and the 
Treasury Department admits him to 
practice as agent for his client before 
the Department, he would engage 
in the unauthorized practice of the 
law if for a fee he gave an opinion 
involving interpretation of the law 
or regulations not related to prepa- 
ration of an actual return or an 
actual appearance on behalf of one 
of his own clients. However, account 
ants again contend that it is the sub 
ject matter which should be the de- 
termining factor. 


Agreement on 

Basic Postulates 

The National Conference so far has 
been able to agree on the basic postu- 
lates, that the main objective should 
be to achieve the best service to the 


client and the public, and that close 
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co-operation in practice between 


lawyers and accountants with this 

objective constantly in mind offers 

the surest means to achieve it. 
However, for the guidance of 


members of both professions, the 


Conference will undoubtedly at- 


tempt to delineate areas in which, in 
its opinion, members of one profes- 
sion may be able to render better 
service than those of the other. 


panding the usefulness to the public of both. 

5. ‘lo seek means of protecting the pub 
lic against practice in these respective fields 
by persons not qualified to serve the public. 

Further Resolved, Vhat the co-chairmen 
be authorized to appoint subcommittees to 
study the above problems and to report back 
recommendations. 

11. On September 10, 1944, the National 
Conference ot Lawyers and Certified Public 
\ccountants adopted the following resolu- 
tisn on relations between lawyers and ac- 
countants: 

“Wueretas, Lawyers and certified public 
accounlams are trained professional men, 
licensed by the several states, and required 
io bring to their public, service qualitca 
tions both as to competency and character; 
and 

“WHEREAS, Lhe American Bar Ass0ciation 
and the American Institute ot Accountants 
have adopted codes of ethics to assure high 
standards o1 practice in both professions; 

“Be It Resolved, In the opinion of the 
National Conference of Lawyers and Certi 
fied Public Accountants 

“I. That the public will be best served 
if income-tax returns are prepared either 
by certified public accountants or lawyers. 

“2. That it is in the public interest for 
lawyers to recommend the employment of 
ceruhied public accountants and for certified 
public accountants to recommend the em 
ployment of lawyers in any matters where 
the services of either would be helptul to 
the client; and that neither profession should 
assume to perform the tunctions of the 
other. 

3. That certified public accountants 
should not prepare legal documents, such 
as articles of incorporation, corporate by 
laws, contracts, deeds, trust agreements, 
wills, and similar documents. Where in 
connection with such documents, questions 
of accountancy are involved or may result, 
it is advisable that certified public account 
ants be consulted.” 

This resolution was presented in a suppl 
mental statement by the chairman ot the 
Standing Committee on Unauthorized Prac- 
uuce of the Law to the House of Delegates 
of the American Bar Association on Sep 
tember 14, 1944 Ihe statement said, in 
part: 

‘With these resolutions as a_ basis, the 
Conference looks forward hopefully to col 
laborating together for the benefit of the 
public. In this connection your attention 
is directed to the report of your Committee 
which is printed on page 72 of the advance 
program, where recommendation is made to 
local and state committees to take vigorous 
and prompt measures to prevent pseudo tax 
experts and other unqualified persons from 
engaging in the business of preparing in 
come-tax returns. 

“This recommendation is not pointed at 
certified public accountants. On the con 
trary, your Committee recognizes certified 


In the meantime, the discussions 
of the two groups have stimulated a 
better understanding of the prob- 
lems confronting each in their serv- 
ice to the public and have promoted 
a better feeling between the two 
professions. Periodic meetings of the 
two groups have been scheduled for 
the future and both professions are 
looking forward hopefully to a satis- 
factory solution of their differences. 


public accountants as professional men qual 
ified by education and training to prepare 
income-tax returns. The report rather is 
directed against the thousands of unquali- 
fied persons who have been engaging in this 
practice without any educationa! background 
or experience for their personal profit as a 
business, and whose activities are unques 
tionably against the public interest.” 

12. The following hypothetical case has 
been suggested as illustrative of the prin- 
ciple involved: 

White & White, certified public account 
ants, are the auditors of A.B. Company, a 
manufacturing concern whose inventory 
procedure refiects the so-called “last-in, first 
out” method which in the Internal Revenue 
Code is referred to as the “elective method.” 
It is not quite clear.to the company’s offi- 
cials whether, in respect to two matters, the 
procedure followed by the company would 
he acceptable under the related provisions 
of the Internal Revenue Code and the per- 
tinent regulations. In discussing the matter 
with their auditors, White & White, the 
latter suggest to their client that the firm 
of Brown & Brown, certified public account 
ants, be called into consultation in the mat 
ter because, as Mr. White explains, that firm 
has had considerable experience with such 
accounting problems. AB. Company accord 
ingly retains Brown & Brown who, afte 
discussing the matters at issue with White 
& White and the company’s officials, renders 
a report in which the opinion is expressed 
that the company’s procedures as to both of 
these moot matters would be acceptable— 
in the wording if IRC section 22 (c)—‘‘as 
confirming as nearly as may be to the best 
accounting practice in the trade or business 
and as most clearly reflecting the income.” 

The two matters at issue concerned the 
following: ; 

First—Whether the method of determining 
the goods on hand fairly comported with 
the requirements of section 29.22 (d)-2: (4) 
c) which relates to the use of an average 
basis through the taxable year. There were 
some slight deviations from this method and 
the company desired to know whether, if 
not approvable under paragraph (c), they 
might not, in any event, be approvable 
under paragraph (d) which stated, “Pur- 
suant to any other proper method, which 
in the opinion of the Commissioner clearly 
reflects income.” 

Second—The other matter at issue con 
cerned the question of “involuntary liquida- 
tion and replacement of inventory” under 
section 22 (d) (6). In this connection, the 
company desired to be certain that, in re- 
cording the related transactions, they would 
not violate section 29.22 (d)-2: (8) of the 
Income Tax Regulations, which reads, “The 
records and accounts employed by the tax- 
payer in keeping his books shall be main- 
tained in conformity with the inventory 
method referred to in section 29.22 (d)-1; 


(Continued on page 55) 
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\t its Cincinnati meeting on Decem- 
ber 18, the House of Delegates ap- 
proved and adopted, by a decisive 
vote after debate, eight recommen- 
dations of its Special Committee on 
the Organization of the Nations for 
Peace and Law. Various amendments 
offered by the Section of Interna- 
tional Law were voted down. 
Excerpts from the Report of the 
Committee are published elsewhere 
in this issue and should be read in 
taken. 
adopted, in 


connection with the eaction 


The 


which the Association maintained its 


Resolutions as 


advanced ground in support of the 
UNO, the Charter with strengthen 
ing amendments, the World Court, 
and the comprehensive and authori 
tative statement of international law, 


are as follows: 


COMMITTEE RECOMMENDATION No. | 


That the American Bat 


\ssociation is of the opinion that the 


RESOLVED, 


interests of world peace and the rule 
of law will be best served by united 
\merican support for the United Na- 
tions Organization and its full func 
tioning at the earliest possible time, 
along with active consideration ol 
such improvements in the Charter as 
are shown to be needed because of 
the many momentous events since 
the adjournment of the San Fran 
cisco Conference. The first objective 
should be to help make the United 
Nations Organization work as ef 
fectively as it can. 


COMMITTEE RECOMMENDATION No. 2 


That the American Bai 


\ssociation regards it as fully con- 


RESOLVED, 


sistent with staunch support of the 
United Nations Organization to util- 
ize fully the procedures provided by 
the Charter for the presentation and 
discussion of strengthening amend- 


ments. The preparation, adoption 


House of Delegates Supports UNO 


and World Court 


and ratification of amendments will 
take time, and ratification by each ol 
the permanent members of the Se- 
curity Council will be required; but 
that any 


it should ‘not be assumed 


member will withhold its assent to 
amendments which are strongly sup 
portéd by the considered judgment 
of the peoples of a large majority of 
The Association 


that the 


the United Nations. 
accordingly recommends 
General Assembly, as soon as practi 
cable after it convenes in 


take up 


January, 


shall and consider what 
changes, if any, it should formulate 
and offer for discussion among the 
United Nations and their peoples, in 
advance of formally adopting them 
and submitting them for ratification, 
as the General Assembly mav do by 
a two-thirds vote pursuant to Article 


108 of the Charter. 


Subjects for Strengthening 
Amendments Are Specified 


RESOLVED FURTHER, That the Ameri 
can Bar Association recommends that 
amend- 


the active consideration of 


ments, by the General Assembly and 
by the Governments and peoples of 
the United Nations, should particu 
larly relate to 
(a) The strengthening of the 
security and enforcement pro 
visions of the Charter, including 
the elimination or modification of 
the requirements for a unanimous 
vote by the five Nations having 
permanent representation in the 
Security Council; 

(b) ‘The introduction of the 
principle of weighted representa- 
tion in the General Assembly, to 
give some relative weight to popu 
lation, resources, and other factors 
determined to be appropriate; 

(c) The conferring of ade 


quate but limited legislative pow- 





ers on the General Assembly to 
deal with new and grave subjects 
of international concern, includ- 
ing the power to regulate and con- 
trol the use of the atomic bomb 
and other major weapons of war, 
and to provide for inspection and 
police forces under the authority 
of the United Nations; 

(d) The 


Charter and the Statute 


provisions of the 
of the In 
ternational Court of Justice, with 
a view to strengthening and extend 


ing the compulsory jurisdiction 


a4 


of the Court; 


(ec) Any further amendments 
which experience under the Char- 
show to be 


ter may urgently 


needed. 


America and the 
World Court 


COMM!i FEE RECOMMENDATION No. 3 
American Bai 


The 
Senate of the 


Rrsotvep, That the 
\ssociation strongly urges that 
President and the 
\'nited States should take appropri 
ate action at the earliest practicable 
time to bring about the deposit, in 
behalf of the United States with the 
Secretary-General of the United Na 

official shall’ 
ol a Dec 


laration pursuant to Paragraph 2 of 


tions, whenever that 


have been installed in office, 
the In 


Article 36 of the Statute of 


ternational Court of Justice, recog 
nizing as compulsory ipso facto as to 
the United States and without spe- 
cial agreement, in relation to any 
other state accepting the same obli- 
gation, the jurisdiction of the Court 
in all legal disputes hereafter arising 
of an international character, con- 
cerning the matters enumerated in 
Article 36; 


valid for a period of five years and 


such Declaration to be 


thereafter for a period of six months 
after like deposit of a notice of ter- 
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mination thereof; the obligation of 
such Declaration to be without preju- 
dice to the right of the parties to 
have timely recourse to other meth- 
ods for the peaceful settlement of 
disputes. 

RESOLVED FURTHER, That the Ameri- 
can Bar Association recommends that 
in negotiating treaties, conventions 
and international agreements, the 
United States should propose and 
urge the inclusion of clauses provid- 
ing that all legal disputes arising 
thereunder between the parties shall 
be referred to the International 
Court of Justice. 


The Statement of 
International Law 


COMMITTEE RECOMMENDATION No. 4 


Reso.tvep, That in the opinion of the 
American Bar Association the course 
of events since the San Francisco 
Conference has added greatly to the 
need for a comprehensive! and au- 
thoritative statement of the princi- 
ples of international law as rules for 
the conduct of the Nations, to the 
end that the peaceful adjustment or 
settlement of international disputes 
or situations which might lead to a 
breach of the peace shall be “in con- 
formity with the principles of justice 
and international law,” which is 
stated to be a principal purpose of 
the United Nations (Charter, Article 
1, Par. 1). To this end, the Associa- 
tion urges that such a statement of 
international law be proceeded with, 
by juries who shall not be considered 
as representing any particular Gov- 
ernment or Nation, and that such a 
statement shall be undertaken 
through either such an International 
Conference on the Law of Nations as 
was recommended by the As- 
1945, 
or through studies and recommenda- 


sociation on April 3-4, 


tions under the auspices of the Gen- 
eral Assembly in the furthering of 
its powers and duties as to “encour- 
aging the progressive development of 
international law and its codifica- 
tion” (Charter, Article 13, Par. 1a). 
Should such a statement of the prin- 
ciples of international law be under- 
taken under the auspices of the Unit- 
ed Nations, the American Bar Asso- 
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ciation will give to the project its ac- 
tive cooperation and assistance, 


through its appropriate agencies. 


The Act of 
Chapultepec 


COMMITTEE RECOMMENDATION No. 5 


Rrsotvep, That the American Bar 
Association renews its endorsement 
of The Act of Chapultepec, as ap- 
proved at the Inter-American Con- 
ference in Mexico City during Feb- 
ruary 21 to March 8, 1945, as 
constituting the most appropriate 
and constructive basis whereby the 
freedom-loving Nations of this hem- 
isphere can cooperate in a regional 
arrangement to maintain interna- 
tional peace, security against aggres- 
sion from without or within, and 
human rights and justice according 
to law, throughout the Americas; and 
the Association urges that all actions 
taken under the United Nations 
Charter shall implement fully the 
provisions of Chapter VIII of the 
Charter as to the recognition and 
use of a consistent regional arrange- 
ment for this hemisphere, based upon 
The Act of Chapultepec. 


COMMITTEE RECOMMENDATION No. 6 


Rrso_veD, That the American Bar 
Association reccommends that, as an 
earnest of the good faith and inten- 
tions of the United States to support 
fully the United Nations Organiza- 
tion and to cooperate in fulfilling its 
objectives, the Congress of the United 
States should enact legislation gov- 
erning the representation and_par- 
ticipation of the United States in the 
United Nations and the principal or- 
gans under the Charter; such legisla- 
tion to determine and fix the extent 
of the armed forces (military and 
naval) which this country will main- 
tain and keep available for the car- 
rying out of the mandates of the Se- 
curity Council for preventing acts of 
aggression and breaches of the peace, 
and to provide that the representa- 
tive of the United States in the Se- 
curity Council and the delegates of 
the United States in the Genera! As- 
sembly shall be named by The Presi- 
dent and confirmed by the Senate 
and that the representative of the 








United States in the Security Coun- 
cil shall be empowered to vote for 
the prompt use of the armed forces 
made available by this country, up 
to the limits authorized by the Con- 
gress, without further reference to 
the Congress in the particular emer- 
gency, but that additional armed 
forces of this country shall not be 
made available or used, pursuant to 
any action of the Security Council, 
except upon the recommendation of 
The President and the further action 
of the Congress. 


The Seat of the 
United Nations 
COMMITTEE RECOMMENDATION No. 7 


RESOLVED, That the American Bar As- 
sociation, believing that the selection 
of the permanent seat of the United 
Nations should be of whatever loca- 
tion will be best for the lasting suc- 
cess of the new Organization, makes 
this declaration of its confidence that 
if the final choice is of a site within 
the United States, the Organization 
will receive a most hearty welcome to 
America, and assures that this Asso- 
ciation and its members will be glad 
to be permitted to cooperate and 
render any desired assistance, to any 
organ or the United 
Nations. 


agency of 


Cooperation with the 
Canadian Bar Association 


COMMITTEE RECOMMENDATION No. 8 


Reso.tvep, That the American Bar 
Association expresses its thanks and 
its hearty appreciation to the Ca- 
nadian Bar Association, for its close 
and effective cooperation with this As- 
sociation since last March, in con- 
ducting Regional Group Conferences 
throughout the two countries and in 
developing and urging, before the 
Committee of Jurists and the San 
Francisco Conference, a joint pro- 
gram as to the Statute of the Inier- 
national Court of Justice and in 
behalf of the peaceful settlement of 
international disputes according to 
law and justice. The officers and com- 
mittees of the two Bar Associations 


1. The words “comprehensive and” were 
inserted through an amendment from the 
floor, accepted by the Committee. 
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worked together as though they were 
citizens of a common country and 
members of the same Association; 
and the considered judgment and 
recommendations of the lawyers of 
the two countries, as developed 
through the Regional Group Con- 
erences, were nearly Al accepted 
and embodied in the Statute of the 
Court, now effective with the Char- 
ter. The American Bar Association 
expresses most sincerely the hope 
that the active cooperation of the 
two Associations, thus so effectively 
initiated, may be continued and ex- 
tended to other matters of common 
concern, including the statement of 
the principles of international law. 


Amendment of 

The Constitution 

\ ninth Recommendation was sub- 
mitted by the Committee for prelimi- 
nary debate and consideration, which 





was had. In view of the present di- 
vision of considered opinion in the 
House as to its advisability and 
scope, it was withdrawn by the Com- 
mittee, for further consideration in 
the light of the views expressed. It 
was as follows: 

Reso_vep, That the American Bar 
Association recommends that, in or- 
der to enable the States of the Union 
and their citizens to express their 
views as to the willingness and ca- 
pacity of the United States to iake 
part and act in an international or- 
ganization adequate for the changed 
and critical conditions of the present 
time, the Congress of the United 
States should formulate and submit 
for ratification by the States an 
amendment of the Constitution 
which will confirm or confer powers 
of The President and the Congress, 
by appropriate legislation, to ap- 
prove and accept, under proper safe- 





guards, as binding upon the United 
States and its nationals, a statement 
or code of the principles of interna- 
tional law, and to adhere to and ac- 
cept as binding upon the United 
States, in matters to be enumerated, 
the compulsory jurisdiction of the 
International Court of Justice; and 
that such amendment of the Consti- 
tution, so submitted for action by 
the States, should further confei 
upon The President and the Con- 
gress the power to ratify and approve 
such modifications of the Charter 
of the United Nations as will vest 
the General Assembly of that Or- 
ganization with defined and limited 
powers to legislate to regulate and 
control the availability and use ol 
major weapons of war and destruc- 
tion such as the atomic bomb, and to 
provide for inspection and _ policing 
measures under the auspices of the 
United Nations. 


‘An Important Part of the Legislative Machinery’ 


“The American Bar Association has 
become an important part of the 
legislative machinery of this coun- 
try,” declared Ex-Judge Hatton W. 
Sumners, of Texas, Chairman of the 
Committee on the Judiciary in the 
National House of Representatives, 
in a brief talk before the House of 
Delegates in Cincinnati, December 
18. “I state this not at all to pay 
you a compliment; I state it as a 
fact. I do not know how the Con- 
gress could have gotten along with- 
out you and your help.” 

Chairman Sumners continued by 
saying, from his experience, that 
“When American Bar Association 
representatives show up before the 
Committee on the Judiciary, they 
do not come to represent clients; 
they come there in the interests of 
the Nation, the interests of good 
government.” 

He added that “In Washington 
we have a tremendous overload be- 


yond any capacity of public repre- 
sentatives to discharge. I am inter- 
ested in the Administrative Proced- 
ure bill, which we are trying to put 
through and are 


going to put 


through; but the ills of our country 
will not be cured merely by any leg- 
islation of that sort. We have got 
to put the overload back into the 
states, leaving the Congress time for 
the bigger problems, which will be 
still bigger tomorrow.” 

The veteran Chairman avowed 
that this situation is “the American 
Bar Association’s biggest opportuni 
ty. I want to see the American Bat 
Association the leader of all of the 
groups trying to save the American 
form of government.” 


The Administrative 
Procedure Bill 
To the great interest of the members 
of the House of Delegates, Chai 
man Sumners outlined his idea of 
the wise legislative procedure for 
handling the Association’s Adminis- 
trative Procedure bill. “Let the Sen- 
ate, early in January, as it will, put 
the bill in debate. Let your Associa- 
tion, the Department of Justice, and 
some one from my Committee, 
watch closely that debate. 
“If it appears that amendments 
of improvements can be made in the 





bill, let them be made in the House 
Committee before we bring it out. 
They can be made better there than 
cn the floor.” 


The People Can 
Save Their Country 


Chairman Sumners reiterated that 
the American Bar Association has 
long been rendering “a constructive 
service, not only to our Committee, 
but also to the Nation. Under the 
Anglo-Saxon forms of government, 
the lawyers must be the leaders. 

“From the body of the people is 
coming the strength, the wiil, the 
might, to renew and save our 
democracy.” 

The remarks of the veteran legis- 
lator were received with keen satis- 
faction by the delegates constituting 
the House and by the members of 
the Association present. Increasingly 
the deliberations and spirit of the 
House sessions, with their full aware- 
ness of the public significance of the 
matters debated and voted on, have 
been of a character which led to 
Chairman Sumners’ tribute. 
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Committees Report Urges Ss irong 


Support of UNO and Charter 


One of the principal reports pre- 
sented to the 68th Annual Meeting 
of the Association in Cincinnati was 
that of the Special Committee, cre- 
ated by the House of Delegates, on 
the legal problems involved in the 
Organization of the Nations for Peace 
and Law. The report urged that the 
American lawyers and people should 
strongly and unitedly support the 
UNO and its Charter, and work ac- 
tively for an authoritative statement 
international 
law. At the same time, the Commit- 


of the principles of 


tee recognized the serious problems 
which have arisen, sooner than any- 
one expected, since the Conference 
adjourned; and the Committee rec- 
ommended active consideration of 
measures to improve and strengthen 
the Charter as opportunity develops 
and experience shows the need. The 
report favored, rather than opposed, 
strengthening amendments. 
The Committee’s Report 
Recommendations, which 
many subjects looking to the future 
of international law and organiza- 


and 
covered 


tion, was prepared by the represent- 
the 
House of Delegates on February 29, 


ative Committee created by 
1944, consisting of former President 
William L. Ransom, as Chairman; 
Judge Frederic M. Miller, of the Su- 
preme Court of Iowa, as Vice Chair- 
man; Grenville Clark, of New York; 
Frank E. Holman, of Washington 
State; Palmer Hutcheson, of Texas; 
James Oliver Murdock, of Washing- 
ton, D. C.; Judge Orie L. Phillips, of 
the U. S. Circuit Court of Appeals, 
Denver, Colo.; Ex-Judge M. C. Sloss, 
of California, and Reginald Heber 
Smith, of Boston, Mass. 


Three Members Favored 
World Federation Now 


Messrs. Ransom, Miller, Holman, 


Phillips, Sloss and Smith joined in 
the Report in all respects. Messrs. 
Clark, Hutcheson and Murdock fa- 
vored “world 
Grenville Clark did not 
regional 


further steps for a 
federation”’. 
that arrangements, 


such as The Act of Chapultepec, are 


agree 


consistent with effective interna- 
tional organization of a world-wide 
character. He urged a world fed- 
He 
further did not join in the Report, 
the 
tions, “for the reasons: (1) That the 
United 


wholly inadequate to afford any rea- 


eration and a world Congress. 


ang in-some of Recommenda- 


present Nations Charter is 
sonable assurance of world order and 
should be radically amended; (2) 
That the American Bar Association 
should so state in a reasoned analy- 
sis and should take the lead in put- 
ting forward constructive proposals 
for the amendment of the Charter in 
the direction of a world federation 
with limited but definite powers to 
the 
machinery 


control armaments, especially 
bomb, and with 


the 


atomic 
adequate to enforcement of 
peace.” 

Palmer Hutcheson approved the 
submission of the Recommendations 
and concurred in the Report “‘as far 
as it goes”. He thought it should go 
further and recommend elimination 
of the “veto power” of any member 
of the Security Council, certainly at 
least as to the enforcement of de- 
crees of the International Court of 
Justice. He stated that he also con- 
curs with the views expressed by 
Grenville Clark and with the pro- 
nouncement of the conference re- 
cently held at Dublin, N. H. James 
Oliver Murdock dissented from Com- 
No. 9 on 


the ground that it is “unnecessary 


mittee Recommendation 


and imperils all international co- 
operation by the United States.”” He 





dissented also because “The Report 
does not urge a world federation to 
be evolved through the activities of 
the United Nations Organization.” 


The House Adopts 

the Recommendations 

The Recommendations of the Com- 
the 
the 
House of Delegates after debate and 


mittee, in the form in which 


Resolutions were adopted by 


over Opposition as to some, are pub- 
lished elsewhere in this issue. Only 
one Recommendation was slightly 
amended before adoption; Recom- 
mendation No. 9 was withdrawn by 
the Committee pending further 
study and definition. The others were 
adopted by the House. 

Significant excerpts from the Re- 


port are as follows: 


Attitude as to the 

Charter Is Stated 
“The principal purpose of this Re- 
port,” declared the Committee, “‘is 
to place before the House of Dele- 
gates and the members of the Asso- 
ciation the serious nature of the con- 
ditions under which the United Na- 
tions Organization is about to begin 
urge that 
American lawyers, in their Bar Asso- 


its functioning and to 


ciations and in their home com- 
munities, should do all they can to 
arouse public opinion in support of 
the UNO and for the strengthening 
and improving of its Charter in the 
respects where need may be shown 
to exist. 

“In the opinion of your Commit- 
tee, the United Nations Charter and 
the attached Statute of the Interna- 
tional Court of Justice, so hopefully 
promulgated in San Francisco on 
June 26 and so promptly ratified by 
the Senate of the United States by 


a vote of 89 to 2 (with one other 


January, 1946 « Vol. 32 13 

















UNO and the Charter 


member paired in opposition), con- 
stitute the available means whereby 
the Nations can work together to 
secure and maintain peace, justice 
and law, provided they will use the 
Organization, rely on it, work to- 
gether in good faith in it, and show 
a readiness to change and improve it 
reasonably to meet conditions which 
could not be foreseen when the 
Charter was drafted.” 

After reviewing the events lead- 
ing the the 
Charter, by which it became effective 


up to ratification of 


on October 24, the Committee said: 
“With 
structure thus prepared and virtu- 


the new international 
ally ready, six months after it was 


formed and less than two months 
after it became legally operative, to 
take up its great tasks in behalf of 
peace and law, its friends have to 
face the fact that many events since 
the end of June have tended to di- 
vide and disturb the Nations and 
their peoples, and to lessen the unity 
and mutual trust which seemed to 
prevail during the days of common 
danger. The prospect as to the prob- 
able efficacy of the peace-making and 
the peace-enforcing procedures, which 
were in contemplation when Ger- 
many surrendered seven months ago, 
has been changed by much that has 
taken place. Questions or doubts 
have been voiced openly as_ to 
whether or not some of the provisions 
drafted last May and June are suit- 
able and sufficient to enable the new 
Organization to cope with all of the 
problems which have followed the 
war’s end.” 
. 


Restoration of United 
Purpose Is Needed 


“In order to appraise what has taken 
the 
should 


place since June,” Committee 


reported, “one first try to 
bring back to mind the earnestness 
and the unity of purpose with which 
the Conference began, carried for- 
ward, and completed and submitted 
its work. Against a backdrop of 
what then seemed to be many of the 
human 


and 


momentous events in 
the 
that it 
obstacles and many divisive prob- 


most 


historv, Conference faced, 


believed surmounted, many 
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lems in pioneering for world 
organization. 

“Manifestly, there was then a will 
to agree, a purpose that the United 
should their 
ganized cooperation in peace as they 
had the 
common foe, Under the pressures of 


Nations continue or- 


worked together against 
time and the absorption of Foreign 
Ministers in the tasks precipitated by 
the surrender of Germany, several 
important issues were raised, de- 
bated, bat made the-subject of com- 
promises or 
sake of arriving at an agreement. 
Commicimnents which had been made 
between the ‘Big Three Powers’, in 


acquiescence, for the 


advance of the Conference, proved 
troublesome and embarrassing, but 
could not be changed. There was 
general satisfaction that the Confer- 
ence had greatly improved and 
strengthened, and in many respects 
vitalized, the Dumbarton Oaks Pro- 


posals of October 7, 1944.” 


Devisive and Depressing 
Events Since June 


The Committee next sketched many 
of the events “during the transition 
period since the auspicious signing 
of the Charter’, and declared that 
they “have been of such a character 
as not merely to lead to anxiety and 
impatience for the full organization 
and functioning of the UNO, but 
even to create, in the minds of more 
than a few thoughtful persons, a 
doubt and concern as to whether the 
present Charter is suitable and suf- 
ficient for the emergencies which 
have arisen. 

“In the atmosphere of the San 
Francisco Conference, the presence 
and participation of representatives 
of all of the United Nations—large, 
middle and small—seemed to pro- 
duce an enlightened consensus, a 
collective moral judgment, which 
were unifying in their influence and 
authority. There can be no substan- 
tial grounds for a present conclusion 
that the level of good faith and good 
will has been lowered in the world 
since the Conference adjourned; but 
it seems to be the fact that attempts 
to cope with the mounting problems 
through less representative gather- 








ings, even at higher political levels, 
have not been successful in their im- 
mediate objectives or in preserving 
the mutual confidence and coopera- 
which have generally been 
manifest in gatherings under the aus- 
pices of the UNO.” 

As to the “unforseen problems 


tion 


due to the atomic bomb, etc.,”’ which 
will need to be dealt with by the 
General Assembly and the Security 
Council of the UNO, “but for which 
the powers of those organs may 
hardly be adequate under the Char- 
ter as ratified,” the Committee said: 
concepts of Na- 
tional ‘sovereignty’ may be here in- 
volved. The regulations and controls 
which need to be set up by the UNO 
in order to prevent the manufac- 
ture and availability of such destruc- 


“Traditional 


tive weapons will need to be en- 
the UNO, not only 
against governments but also against 
the nationals of a government which 
not under the 
authority of its local law. Systems of 
policing and detection, as well as of 
enforcement, will be required; the 
scope of international law and _ its 
operation may have to be extended. 

“Your Committee calls attention 
to the new problems of international 
law and the policing of the peace, 
but does not try to suggest at this 
time the definitive solutions or par- 
ticular amendments. We suggest sub- 
jects for consideration as to amend- 
ments, but the whole situation is far 
too difficult and delicate for the 
present development, by American 
lawyers, of the particular text of 
changes in the Charter.” 

The Report made a detailed fac- 
tual showing of the issues, old and 
new, which have arisen, sooner than 


forcible .by 


does enforce them 


expected. 


International Court of 
Justice Is Acclaimed 


“In sharp contrast with the recur- 
rence of issues as to some parts of 
the Charter,” declared the Commit- 
tee, “is the fact that in respect of the 
World Court, the Statute of the 
Court, and the Charter provisions as 
to the role of the Court, the accom- 
plishments of the Conference were 
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highly satisfactory, on the whole, to 
the lawyers of Canada and _ the 
United States, who had interested 
themselves actively in all matters 
pertaining to the Court and to inter- 
national law. The gains made in the 
cause of international adjudication 
are added reasons for seeing to it 
that the UNO and its Charter are 
durable and effective.” 

After reviewing in detail what 
the Canadian and American Bar As- 
sociations had and ac- 
complished as to the Statute of the 
World Court, the Report urged 
the filing of an American Declara- 
tion, under Article 36 of the Statute, 
accepting the obligatory jurisdiction 
of the Court. 


undertaken 


Statement of the Principles 
of International Law 


“authoritative statement of 
the principles of international law’, 
along lines recommended by the 
Canadian and 


\s to an 


American Bar Asso- 
ciations, the Committee reported: 
“In addition, the development of 
the atomic bomb and other major 
weapons which destroy whole cities 
and civilian populations has brought 
new and epoch-marking problems as 
to the possibility of making individu- 
als accountable to the organized 
world for any non-conformance to 
the controls and standards prescribed 
under the UNO, even though their 
Government does not proceed against 
them under its local law. Your Com- 
mittee does not express opinion at 
this time upon these momentous is- 
sues as to the future scope of law in 
the world, beyond stating its belief 
that they must be faced, studied 
open-mindedly, and solved, if peace 
is to prevail and civilization endure. 
The crystallization of binding rules 
of conduct for the Nations and for 
their officials and agents cannot wait. 
“Under whatever body is created 
by the General Assembly for the pur- 
pose, the statement of the principles 
of present-day international law is a 
task in which the lawyers of the 
United States are qualified, and 
should be ready, to assist in every 
practicable way. The cooperation of 
their brethren in Canada would be 


Committee’s rec- 
ommendations are to that end.” 


invaluable. Your 


Cooperation with the 

Canadian Bar Association 

The Committee recorded the details, 
and reported its hearty appreciation, 
of the cordial cooperation between 
the Canadian and American Bar As- 
sociations effective work 
jointly undertaken and accomplished 
through the Regional Group Con- 


ferences, and in 


and the 


Washington and 
San Francisco. 

“The fact 
United States joined in urging the 


that Canada and the 


same things as to the World Court 
and the Statute was of the utmost ef- 
fectiveness in securing the extremely 
satisfactory results,” said the Ameri- 
can Committee. “The Canadian at- 
titude, as expressed vigorously by 
Chief Justice Farris, was especially 
potent in overcoming the British ad- 
vocacy of provisions which the law- 
yers of Canada and the United States 
regarded as retrogressive and detri- 
mental, as to the method of nominat- 
ing judges of the Court. 

“Had the 


Committees 


the 
been citizens of 
country and members of the same 
Bar Association, their friendly team- 
work 


members of two 


one 


could not have been more 
agreeable or more effective. It will 
be fortunate for the public and the 
profession of laws in both countries 
if this cooperation, so successfully 
begun, can be continued in other 


matters of common interest.” 


Unity for Liberty in 
The Americas 


The Committee asked that the Asso- 
ciation continue its adherence to the 
Act of Chapultepec and favor its im- 
plementation. “Inter-American soli- 
darity and cooperation become more 
important than ever before, to ail of 
the less the 
United States,” declared Com- 
mittee. 


than to 
the 
“Wise and considered lead- 


Americas no 


ership is essential to bringing that 
about. There can be no place in this 
hemisphere for a government which 
denies freedom of speech and the 
press and takes away the liberty of 
its individual citizens 


without the 


UNO and the Charter 





safeguards of due process of law. Re- 
sistance to the inroads of totalitarian 
ideologies and practices, and the 
maintenance of truly republican gov- 
ernment, throughout this  hemis- 
phere, involve more than the stub- 
born course pursued by the unrep- 
resentative regime in The Argentine. 
Patience, steadfastness, open-minded 
understanding, and genuine good 
will, on all sides, are plainly the req- 
uisites of American policy at this 
critical juncture.” 


The Permanent 
Seat of the UNO 


The Report referred felicitously to 
the preliminary decisions in the Pre- 
paratory Commission in favor of the 
United the 
UNO. “Unquestionably a large fac- 
the United 
States was the congenial atmosphere 


States as the site for 


tor in the selection of 
and the agreeable hospitality which 
were afforded to the San 
Conference by the 


Francisco 
City of 
declared the Commit- 


the 
Golden Gate,” 
tee. “It was said last June that if the 
great Conference had been held in 
the atmosphere of a European city 
steeped in the diplomacy of the old 
order, a satisfactory Charter could 
never have been produced. After the 
experiences had at Yalta, Berlin, 
Potsdam, London, and Paris, many 
of those striving for the success of 
the United 
turned eagerly to the idea of coming 


Nations Organization 


back to the friendly and disinter- 
ested atmosphere which’ had con- 
tributed so much toward the accom- 
plishment of the results of the 
Conference.” 

\fter reviewing the -efforts made 
by many American cities and com- 
munities for their own selection, the 
Report said: 

“Naturally, your Committee does 
that the 


should favor a particular location 


not advise Association 
within the United States or urge the 
selection of a North American seat 
at all. The sole object should be the 
selection of whatever location seems 
to provide the surroundings and the 
climate (moral as well as physical) 
which would be most likely to pro- 
long-run success of the 


mote the 
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UNO. The 
happy and most hospitable if the 


United States will be 
final decision is for a location in 
North America, but no_ parochial 
considerations should enter into the 
decision. Once the determination is 
made as to whether or not to adopt 
the recommendation of the Execu- 
tive Committee for a site in the 
United States, the tasks of selecting 
the particular locatien and arrang- 
ing the many details would proceed. 
To whatever extent the American 
Bar Association could be of assist- 
ance to the UNO as to the legal as- 
pects, some of which as to the inter- 
nationalization of the area will be 
novel, the Association should be 
ready to help.” 

The action voted by the House 
of Delegates fully implemented the 
Committee’s recommendations, and 





Committee stated as its rea- 
son for broaching the subject for 
preliminary consideration, “it hard- 
ly seems open to doubt at this junc- 
ture that emergent needs will arise 
which will call for the considera- 
tion of measures which would be 
beyond what have been regarded as 
the peace-time constitutional pow- 
ers and procedures of the Govern- 
ment of the United States. American 
lawyers are likely to prefer that im- 
perative action by the Congress and 
The President to meet conditions and 
emergencies unforeseen by the fram- 
ers of the Constitution shall not be 
left open to doubt and challenge on 
constitutional grounds and to being 
sustained only by doing violence to 
the existing constitutional provisions 
and their long-established interpre- 
tations. 


“Tt seems best that all the world 
should know that the American 
States and people have fully empow- 
ered — their 
promptly and efficaciously to help en- 


Government to. act 


force peace and law under the vastly 
changed conditions of today and 
tomorrow. An early expression of the 
will of the States and their people as 
to the powers and policies of their 
Government would have a salutary 
effect in world affairs, as a demon- 
stration that a republican form of 
government can cope with interna- 
tional problems. Probably alone 
among the Nations having perma- 
nent representation in the Security 
Council, constitutional questions can 
and do arise as to the extent of the 
powers vested in the American Gov- 
ernment in international affairs, at 





extended a most hearty wel- 
come to the UNO. 


An Amendment 
to the Constitution 


“Because the liberties and the 
lives of all Americans, for 
generations to come, will be 
profoundly affected by present 
determinations as to the pol- 
icies of the United States in 
international affairs,” the 
Committee offered for consi- 
deration and debate in the 
House, as the final recommen- 
dation, a proposal “that an 
amendment of the Constitu- 
tion of the United States be 
submitted to the States and 
the people, in such a form as 
to clarify and confirm beyond 
doubt the legislative powers 
of their Government to deai 
adequately with all of the 
questions which have arisen or 
may be in prospect as to inter- 
national law and_ organiza- 
tion, the prompt prevention 
of aggression and enforcement 
of peace, and the cooperation 
of the United States in con- 
certed measures for security, 
justice and law.” 

“Without attempting to 
forecast the future of world 
law and org2nization,” the 
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THE WHITE HOUSE 
WASHINGTON 
December 13, 1945 
My dear Mr. Simmons: 


It gives me pleasure to embrace this oppor- 
tunity to pay tribute to the services performed for 
the Nation in wartime by the lawyers of America. 
The war unleashed upon the Nation with terrific 
impact a vast and unwieldly mass of legal and 
administrative problems that reached into every 
detail, even the simplest, of our daily living. The 
lawyers of the Nation took hold with vigor, in- 
cisiveness and intelligence. They implemented the 
acts of Congress, bringing its will into working 
operation. 

The lawyers were the architects of the war's 
civilian administration at the heart and nerve center 
of our Government. We all know that legal counsel 
for the various governmental agencies provided 
some of the basic procedures in our war economy. 
The patriotism of American lawyers made itself 
felt also in service in the armed forces as enlisted 
men and as officers. 

The war has broadened the field of the law and 
integrated it into the Nation’s economic life. Some- 
thing of the newer vision of the law is clearly 
indicated in the paths now being blazed on the 
interr.ational front in Nuernberg, Tokyo and the 
Philippines, and in the achievement of your pro- 
fession in giving full support to the United Nations 
Charter. In this movement of mankind towards a 
better world on the heroic scale the American 
lawyer of our time has proved himself a bold and 
enterprising pioneer who has equalled even the 
greatest and the most brilliant performances of 
his past. 


Very sincerely yours, 
HARRY S. TRUMAN 


David A. Simmons, Esq., 
President, 

American Bar Association, 
Netherland Plaza Hotel, 
Cincinnati, Ohio. 





least in times of peace.” 


Consideration of Powers 
Not ‘Premature’’ 

The Report referred to the 
active interest which many 
State Legislatures have mani- 
fested as to foreign policies, 
through the passage of reso- 
memorializing the 
Congress, etc., and quoted the 


lutions 


recent statements of Prime 
Minister Attlee and Foreign 
Minister Bevin (quoted in an 
editorial in this issue) as to 
the future scope of ‘world 
law.”” The Committee con- 
cluded: 

“If the suggestion is made 
that the discussion of an em- 
powering amendment of the 
Constitution is premature and 
uncalled-for at this time, the 
answer is that it cannot be too 
early to broach the subject and 
point the need, because the 
formulation of such an amend- 
ment will take time and will 
merit the most careful and 
patriotic consideration. For 
that reason, your Committee 
does not offer at this time a 
definitive draft. Its recommen- 
dation enumerates 
which appear to need study 
and suitable inclusion in such 
a proposal.” 


subjects 
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Scientific search into atomic energy 


was a search for law. All scientific 


research is a search for law. Law 
is that which governs action. In 
every scientific laboratory in the 


world, matter and energy are manip- 
ulated under controlled conditions 
until a law is made manifest. Con- 
ditions are then standardized and 
the functioning of the law is studied. 
The 
weighed and 


material is exactly analyzed, 
measured, as is the 
energy applied at a given pressure 
and temperature. The result is then 
uniform. Step by step, we find that 
the universe, the world, matter, 
energy, are all governed by law. Step 
scientific law, 


by step, cach new 


when discovered, is announced to 
the scientific world, and in each in- 
stance it is found that the new law 
was not created by man, only dis- 
covered. But, when discovered, it is 
found to be perfect, to be certain, to 
be without exception and universal 
in its application. 

Not so man-made law. In the 
field of human relations man has not 
been satisfied merely to discover law 
function of 


but has assumed the 


creating law. The most painstak- 
ing effort and research in the field 
of human law-making has resulted 
in products which have been able to 
function only haltingly at best. 


Law Must Be Certain 

and Understandable 
We have failed to apply even the 
first lesson of natural law: To be su- 
preme, the law must be certain; 
much less the second: To be usable, 
the law must be understood. 


If the law is not certain, it is not 


The Annual Address, delivered Decembe1 
17, 1945, at the opening session of the 68th 
Annual Meeting of the American Bar As 
sociation, at Cincinnati, Ohio. 


The Supremacy of Law 


by David A. Simmons 


OF TEXAS, PRESIDENT OF THE AMERICAN BAR ASSOCIATION, 1944-1945 


true law. If it is not understood, it 
cannot be used. If there are no stand- 
Per- 


haps the time has come to draw 


ards, they cannot be upheld. 


some lessons from the laws of 
nature. 
Rousseau said that in his time 
man, who had been born free, every- 
where was in chains. Today most 
men are free, but as we look about 
the human scene we must confess 
that man, who was born in a uni- 
verse of order, is everywhere in con- 


fusion. 


Four Phases of Present-Day 
Confusion as to the Law 

Four phases of this confusion are of 
particular interest to us, and I 


propose to refer to them briefly. 
They are: (1) Uncertainty in judi- 
cial decisions; 

(2) Administrative procedure; 

(3) Industrial warfare; and 

(4) International organization 


Each one is sufficiently com- 
plicated and important to be the 
subject of many volumes, but I treat 
them briefly as they relate to the 
supremacy of law. 


Judicial Law 


participated in a 


1. Uncertainty in 

Recently I 
ceremony commemorating the one- 
hundredth anniversary of the birth 
of Chief Justice Edward Douglass 
White. In preparation for that event 
I made some study of his life and 
judicial career. I found that in his 
twenty-seven years on the Supreme 
Court of the United States he wrote 
700 majority opinions, ten concur- 
ring opinions, and only thirty-three 
dissents. 

Some men called him a progres- 
sive, some called him a conservative, 
but on his record he was a great 
judge who recognized that the first 


principle in the supremacy of law was 


certainty. He found it necessary to 
dissent in less than five per cent of his 
opinions. Lawyers could advise their 
clients as to applicable rules of law 
with reasonable certainty. 

Today we do not find the law in 
this happy situation. In 1943 in the 
Supreme Court of the United States 
dissents were filed against forty-four 
per cent of the opinions of the Court. 
In 1944 there were dissenting opin- 
ions in sixty-three per cent of the 
cases. During the last term of Court 
there were almost as many dissents or 
qualified concurrences as there were 


majority opinions. 


Why Uncertainty as to the 
Applicable Law? 
Is the applicable rule of law really 
so difficult to ascertain? Or is each 
judge seeking to extract from the 
atmosphere about him, or from his 
personal sense of justice—social or 
otherwise—his own notion of equity, 
which he writes into the law? 
White took the position that the 
Supreme Court was intended to be a 
that 
made for certainty and uniformity 


stabilizing influence and one 
in the law. In his first opinion on a 


great constitutional question, his 
dissent in the Pollock case, he said: 

“My inability to agree with the 
Court in the conclusions which it 
has just expressed causes me much 
regret. Great as is my respect for any 
view by it announced, I cannot resist 
the conviction that its opinion and 
decree in this case virtually annuls 
its previous decisions in regard to 
the powers of Congress on the sub- 
ject of taxation, and is therefore 
fraught with danger to the Court, to 
each and every citizen, and to the 
republic. The conservation and 
orderly development of our institu- 
tions rests on our acceptance of the 
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results of the past, and their use as 


lights to guide our steps in the 


future. Teach the lesson that settled 
principles may be overthrown at any 
time, and confusion and turmoil 
must ultimately result. In the dis- 
charge of its function of interpret- 
ing the Constitution, this Court ex- 
ercises an august power. It sits re- 
moved from the contentions of 
political parties and the animosities 
of faction. It seems to me that the 
accomplishment of its lofty mission 
can only be secured by the stability 
of its teachings and the sanctity 
which surrounds them. If the per- 
manency of its conclusions is to 
depend upon the personal opinions 
of those who, from time to time, may 
make up its membership, it will 
inevitably become a_ theatre of 
political strife, and its action will be 
without coherence o1 consistency 

Ihe fundamental conception of a 
judicial body is that of one hedged 
about by precedents which are bind- 
ing on the Court without regard to 
the personality of its members. 
Break down this belief in judicial 
continuity, and let it be felt that on 
great constitutional questions this 
Court is to depart from the settled 
conclusions of its predecessors, and 
to determine them all according to 
the mere opinion of those who tem- 
porarily fill its bench, and our Con- 
stitution will, in my judgment, be 
bereft of value and become a most 
dangerous instrument to the rights 


and liberties of the people.” 


Revision of Decisions For the 
Sake of Expediency 


White agreed with Kent that “the 


revision of a decision very often 
resolves itself into a mere question 
of expediency.” Trained in the civil 
law where the code is an instrument 
of stability, he recognized that the 
only substitute for chaos in the com 
mon law was the doctrine of stare 
decisis and the willingness of the 
Court to follow precedent. One has 
but to look upon the state of the law 
today to know that he was right. 
Justice is not an exactitude. 
Hence, when men talk of justice 


they mean their conception or no- 
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tion of justice. If all men had the 
same background, the same training, 
the same experience, the same 
motives, the same aspirations, then 
mavbe they would have the same 
notion of justice. Judges think of 
their function as the, administration 
of justice, whereas the lawyer, who 
operates in the same field on the op- 
posite side of the bench, recognizes 
his function as the practice of the 
law. I am inclined to the view that 
we would do well to stress the idea 


of law. 


Uniformity of Interpretation 
of Constitution and Laws 


If constitutions and laws are to have 
any meaning, their interpretation 
must be uniform when applied to 
the same facts and circumstances, ir- 
respective of the persons before the 
court. Provisions of the constitution 
and the law which are unchanged by 
any amendment cannot mean one 
thing today and the opposite tomor- 
row, if this is to be a government of 
laws and not of men. 

I vigorously dissent from any 
theory that the law means whatever 
the judges say it means, if that is in- 
terpreted to permit the judge by 
legal “double-talk” to read into the 
law h’s personal, political, social or 
economic theories. Constitutional 
law means what the people wrote 
and intended; statute law means 
what the legislative body wrote and 
intended; and the common law 
means what the people of the trade 
or community accepted and_prac- 
ticed. The function of the judge is 
to determine what that law is, and 
to apply it to the facts of the case 
before him, and he is no judge but 
a partisan if he changes either the 
law or the facts to suit his own no- 
tions or those of anvone else. 


The Claims of 

Justice’’ Against Low 

I paraphrase an opinion by a judge 

in my state written almost a hundred 

vears ago when the claims of 

“justice” as against “law” were urged 
upon him: 

Justice is the dictate of right, ac- 

cording to the common consent of 


mankind generally; or of that por- 
tion of mankind who may be as- 
sociated together in one government, 
or who may be governed by the same 
principles or morals. 

Law is a system of rules devised 
upon an enlarged view of the rela- 
tion of persons and things as they 
practically exist. 

Justice is a chaotic mass of prin- 
ciples. 

Law is the same mass of prin- 
ciples classified, reduced to order, 
and put in the shape of rules agreed 
upon by an ascertained common 
consent. 

Justice is the virgin gold from 
the mines that has its intrinsic worth 
in every case, but is subject to a vary- 
ing value according to the scales 
through which it passes. 

Law is the coin from the mint, 
with its value ascertained and fixed, 
with the stamp of tHe government 
upon it to denote and insure its cur- 
rent value. 

The act of molding justice into a 
system of rules detracts from _ its 
capacity of abstract adaptation in 
each particular case, and in each case 
the rules of law are usually but an 
approximation of justice. 

Nevertheless, mankind have gen- 
erally thought it better to have their 
rights determined by such a system 
of rules than by the sense of justice 
of any man or set of men whose duty 
it may have been to judge them. 

Whoever undertakes to deter- 
mine a case solely by his own notion 
of its abstract justice breaks dowr 
the safeguards under which _ prin- 
ciples of justice have been erected 
into a system of law, and thereby an- 
nihilates law. 

A sense of justice, of course, must 
have an important influence with 
every well organized mind in the 
adjudication of cases. 

Its proper function is to super: 
induce an earnest desire to search 
out and apply in their true spirit 
the appropriate rules of law. 

To follow the dictates of justice 
when in harmony with the law must 
be a pleasure, but to follow the rule 
of law in its true spirit, to whatever 


consequences it may lead, is the 
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professional duty of every 
judge and lawyer. 

I know of no finer statement of 
the difference between justice and 
law than that made by this old-time 
judge. . Justice is an ideal and a goal 
for which we must strive, but in the 
practical affairs of life a fair ad- 
ministration of the law is of the ut- 
nost importance not only for law- 
yers but for the welfare of our 
country. 

2. Administrative Law 
In 1937 


United States recommended a plan 


The President of the 


for the separation of judicial and 
prosecuting functions in administra- 
tive agencies. He stated that the 
present form of administrative tribu- 


‘ 


nal, which performs “administrative 
work in addition to judicial work, 
threatens to develop a ‘fourth branch’ 
of the Government for which there is 
no sanction in the Constitution.” 

The American Bar Association has 
been working for a number of years 
to bring about improvements im- 
peratively needed in the field of ad- 
ministrative bureaucracy. To bring 
order into this chaotic field, several 
courses of action are needed. 

First: There must be a fair Ad- 
Act—either 
the pending McCarran-Sumners Bill 


ministrative Procedure 
or its equivaient. 

Second: Congress should specific- 
ally state and limit the powers which 
it has delegated to administrative 
agencies. 

Third: Congress should recapture 
its legislative power and, through its 
own committees and agencies, draft 
all subordinate rules and regulations 
needed to supplement acts of Con- 
gress. Without here elaborating my 
views on how this may be done, I 
refer to my article on this subject in 
the February, 1945, Journal of the 
American Bar Association (page 63). 

Fourth: Congress should create a 
system of minor federal courts, local- 
ized throughout the country where 
they would be available for the 
prompt hearing of the multitude of 
cases now tried by the executive es- 
tablishment. With such changes we 
would be assured of an even-handed 


administration of the law’ before 


trained and impartial members of 
the judicial establishment. 


The Cross-Roads Between 
Freedom and Subservience 
At some time this nation will surely 
stand, without knowing it, at a cross- 
roads which point one way to free- 
dom and order, and the other way 
to bondage and chaos. Many people 
cite good reasons for saying that the 
day of choice is at hand. 

If we pass blindly on, we may find 
ourselves so used to bargaining rather 
than adjudication, and so accustomed 
to politics rather than legal adiminis- 
tration, that we will neither recog- 
nize nor appreciate a government 
according to law. This is not said in 
a spirit of legal isolationism. 

- The antidote for arbitrary now <1 
is not a struggle against all power—to 
the point of depriving governments 
of the means to govern and protect. 
Dictatorship v. anarchy, though de- 
lusively opposite and conveniently 
simple labels, are extremes and not 
alternatives. They currently stand 
for things which are equally opposed 
to that “government under law” 
which the civilized world has sought 
for more than 2000 years and has oc- 
casionally achieved. We have 
achieved it here on this contineni, 
and the issue is whether we shall re- 
tain it or see it frittered away, bit by 
bit, as expediency and _ indecision 
dictate. 

3. Industrial Warfare 

Lawyers appeared on the scene in 
historic times in response to a nublic 
need for some group who would point 
out that might was not the equiva- 
lent of right and that trial by battle 
was the poorest conceivable method 
of settling controversies. Law and 
evidence have now become the ac- 
cepted substitute for force in all 
personal and business controversies 
where the law prescribes rights and 
duties. 

In two fields, however, force is 
still the usual means of attempting 
to settle controversies which could 
be settled better, and with an in 
finitesimal per cent of the cost, by 
negotiation, conciliation, arbitration 
or adjudication. I mean internation- 
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industrial warfare. 


al warfare and 


1 cannot conceive of a single issue 
between labor and capital, or be- 
tween employee and employer, that 
can be settled justly by a lockout or 
a strike. When I read of new strikes 
every day, I feel a sense of frustration 
for democracy. Whether it is labor 
or capital that is to blame is not of 
any particular importance. 


Making the Processes of 
Democracy Work 
What is important is that we make 
the processes of democracy work and 
that we find some method of settling 
these controversies to the exclusion 
of force and warfare. I am in favo 
of negotiation, conciliation, media- 
tion, arbitration and adjudication. 
When the differences between man 
and man, group and group, nation 
and nation, are determined by agree- 
ment, or, that failing, by evidence 
and law rather than by force, demox 
racy is functioning; and the lie is 
given to those who say self-govern- 
ment is an impractical and unwork- 
able theory. 

One of the major causes of in 
dustrial unrest is that the reciprocal 
rights and responsibilities of labor 
and management are in a state of 
uncertainty. We hear a great deal 
about the rights of the employee and 
the rights of the employer, but noth- 
ing from either about their respon- 
sibilities to the other. Yet employ- 
ment is a relationship into which is 
merged both rights and duties. These 
should be clearly defined. 


Self-lmposed Restraints on 
Strikes and Lockouts 
his need not be done by compul- 
sory legislation. I think there is an- 
other remedy—self-imposed restraint, 
exercised by both sides. There is a 
verse in the Old Testament to the 
effect that where there is no restraint, 
the people perish. Certainly it is 
true that the democracies of the past 
have usuaily perished from want of 
restraint. 

Does anyone think our form ol 
government could survive a pro- 
longed strike in which two great 
organizations, each with millions of 
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members, were fighting each othe 
and, from lack of restraint on one 
side or the other, had determined to 
persevere to the last extreme of 
bitterness? Would the public stand 
idly by if all employers in the nation 
combined to crush labor by a con- 
certed lockout from one end of the 
country to the other? The question 
answers itself. 


Conference Groups Suaqested 
for Industrial Communities 
Probably neither situation will ever 
develop, but it is certainly time 
for both sides to realize that the great 
development and prosperity of this 
country came about through the co- 
operative effort of capital and labor, 
and not from their strife. 

In every community where there is 
an industrial problem I think a con- 
ference group should be organized, 
large enough to give representation 
to all elements of labor and to all 
types of employers, but small enough 
to permit personal contact and full 
opportunity for discussion of mutual 
problems. Whatever the problems 
are, the first step toward their solu- 


tion is free discussion. 


A Pattern from the Lawyers’ 
Notebook 


taken from the 


lawyers’ notebook. A few years ago 


\ pattern can be 


in all parts of the country there were 
local controversies between lawyers, 
on the one hand, and bankers, on the 
other, concerning the drawing of 
wills and the administration of es- 
tates in probate. There were similar 
jurisdictional quarrels between the 
lawyers and the real estate people 
over the drawing of instruments and 
the closing of real estate transactions. 
In many communities the parties de- 
cided to fight it out, each claiming 
its rights were exclusive of the other’s. 
Considerable litigation resulted. 

In other places local groups were 
formed to discuss the common prob- 
lems and see if there was some line of 
that 
When the controversy passed from 


demarcation could be fixed. 
the local to the national stage it was 
that 


conciliation were preferable to con- 


determined negotiation and 


ict. Conference groups were then 
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the American Bat 


formed between 
the one hand, and 
Bankers 


to discuss 


Association, on 
the American Association, 


on the other, trust and 
probate problems, and another group 
between the lawyers and the realtors 
to determine the real estate disputes. 

Agreements were negotiated, pro- 
mulgated, and have been generally 
accepted throughout the country. 
The rights of the various parties are 
now understood, and, being under- 


stood, are respected. 


Why Not Such a Method 

in Labor Relations? 

Why would not such a method be 
feasible in labor relations? Out of 
such conferences could come stand- 
ards of conduct and codes of ethics. 
The code of ethics of the lawyers and 
that of the doctors speak largely of 
their responsibilities. When the em- 
ployer and the employee begin to 
think and speak in terms of then 
responsibilities to each other, the 
matter of rights will take care of it- 
self. This is the method of democ- 
without 


racy. It is. self-restraint, 


which there is no lasting hope fon 
our form of government. 

Last February in speeches in 
Detroit and Los Angeles, both great 
industrial centers, I made the sugges- 
tion that local conference groups be 
organized to work out codes of ethics 
for both employer and employee. The 
speeches received a good deal of local 
publicity in each place: and I had 
letters, not only from lawyers, but 
also directly from some labor people, 
manifesting their interest in the idea. 

The President of the Los Angeles 
Bar Association appointed a com- 
mittee to see what the bar association 
could do to help bring about the 
establishment of a voluntary code 
between Management and Labor in 
that community. 

The last of March the President 
of the United 
Commerce and the presidents of the 
American Federation of Labor and 
the Congress of Industrial Organi- 
zation issued a general statement on 
labor-management cooperation. In 
June Senator Vandenberg, on _ re- 
turning from the San Francisco Con- 


States Chamber of 


difficult 
problems were ironed out in the 


ference where all sorts ol 
conference rooms, suggested that the 
Secretary of Labor call a national 
conference of industrial and labor 
groups to work out the ever-increas- 
ing controversies between Manage- 


ment and Labor. 


Services were Declined as to 
Labor-Management Conference 
tendered the 
Bar Asso- 
ciation to the organizers of the Labor- 


Shortly thereafter, | 
services of the American 
Management conference and to the 
Secretary of Labor. I was courteously 
thanked but was told that Labor and 
Management felt they could better 
settle their difficulties without in- 
tervention, even that of a great body 
of lawyers who in their practice rep- 
resent both Management and Labor 
and that group even more important, 
the general public. 

Two weeks ago, with the rest of 
the country, we read that the nation- 
al Labor-Management conference 
had adjourned in failure. We were 
distressed, but not surprised. Our 
lack of surprise was not that of the 
pessimist who had expected little or 
nothing from the conference, but 
that of experienced lawyers who, in 
a thousand instances from the small- 
est hamlet to the largest community 
in the country, have seen dissent and 
disagreement grow and flourish when 
men of opposite views square off at 
each other to demand their respec- 
tive rights. 

If there were lawyers present at 
the conference, they were there, not 
as the principal negotiators in an 
effort at conciliation and compro- 
anise, but merely as technical adjuncts 
of the accredited spokesmen of the 
business men and the labor leaders 
who did the talking and made the 


demands. 


Something in human nature al- 
ways seems to make it difficult to re- 
cede from a demand publicly made. 
Every lawyer knows that his chances 
of compromising a law suit are infin- 
itely greater if he can meet with the 
attorney for the other side out of the 
presence of his client, where the two, 
whose business is to know not only 
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rights but responsibilities and who 
know the method of compromise and 
conciliation, can concede some merit 
to the opposition without losing face. 
jt was with this in mind that I ten- 
dered the services of the American 
Bar Association to the conference. 


Lawyers Should Step In 
and Help 
Since the efforts of Labor and Man- 
agement to solve their own problems 
have resulted only in increased in- 
dustrial warfare, it is obviously high 
time for the lawyers to step in and 
see that settled principles of law are 
applied to this field. Just as inter- 
national warfare must be ended, so, 
too, must industrial warfare, and in 
lieu thereof we must substitute the 
processes of law. 

I do not intend to analyze or ex- 
press any opinion on the various bills 
pending in Congress dealing with one 
or another phase of this problem. 
There is one obvious step that we 
as a profession may take, and I rec- 
ommend it to you. That is the estab- 
lishment of a Section of Labor Law 
where lawyers representing both la- 
bor and capital can meet and, around 
the table, commence the solution oi 
these terrible problems. 

I have the utmost faith in the 
fairness of the average lawyer and | 
believe that if we can draw into a 
Labor Section hundreds of lawyers 
from all parts of the country, who 
will combine their knowledge, ex- 
perience, and judgment, principles 
of conduct will crystallize which can 
be immediately used in the settle- 
individual 
problems which arise in the field. 


ment and _ solution of 
Such a sectior. could study labor law 
as a science, promote its fair and just 
administration, encourage uniform- 
ity throughout the nation in the 
handling and settiement of such 
problems, and thereby promote, not 
only justice and human welfare, but 
industrial peace and the supremacy 
of law. 
t. International Organization 

War between nations, too, is a 
resort to force to settle issues which 
could be better settled in some peace- 
ful way. The development of the 
atomic bomb, with 


which civiliza- 


tion can now destroy itself, has made 
it absolutely imperative that we find 
some substitute for force in the settle- 
ment of international disputes. 
The 
has taken an active part in the move- 


American Bar Association 
ment to bring justice and law into 
international affairs. The creation of 
the United Nations Organization is 
a great step toward this end, and the 
American Bar Association, as one of 
the consultants at San Francisco, is 
proud to have had a part in the com- 
mencement of an Organization which 
is destined to have the profoundest 
effect upon our lives and upon the 
life of our country. 

The provision made in the Chart- 
er for the pacific settlement of inter- 
national disputes is heartening to 
those who believe in the supremacy 
Each 
pledges itself to seek a solution, first, 


of law. party to a dispute 
by negotiation, inquiry, mediation, 
conciliation, arbitration or judicial 
settlement. If the parties themselves 
fail to settle a dispute which threat- 
ens international peace and security, 
the Security Council, as the repre- 
sentative of the community of na- 
tions, intervenes. Legal disputes will 
normally be referred to the Inter- 
national Court of Justice, while non- 
legal disputes will be investigated 
and settlement recommended on such 
terms as may be deemed appropriate. 
If the 


not complied with, sterner measures 


recommended settlement is 
may be employed, including the use 


of armed forces. 
article 43 all members 


agree to make available to the Secur- 


Under 


ity Council certain armed forces and 
facilities to maintain international 
peace and security. Such a use of 
force to uphold law is a proper police 
function, and to that end we might 
tender the use of any modern weap- 
ons we possess, however formidable, 
including the atomic bomb. 


“Veto Power’’ May Frustrate 
Success of the UNO 
My praise of the United Nations 


Organization is tempered by the 
knowledge that its high destiny to 
maintain international order may be 


frustrated by the “veto power” re- 


The Supremacy of the Law 


tained by each of the five permanent 
members of the Security Councii. In 
the advancing development of law ad- 
ministration the old requirement for 
a unanimous jury verdict is giving 
way to a two-thirds or three-fourths 
vote in civil cases. While unanimity 
is still required in capital criminal 
cases at the trial level, appellate de- 
cisions in both civil and criminal 
matters are made by majority vote. 
The itself 
amended by vote of three-fourths of 


Constitution may be 
the states. The only veto recognized 
in our political system is that of the 
Executive in legislative matters, and 
that may be overruled by a_ two- 
thirds vote of the Congress. 

The 


with the choice of unanimity or frus- 


veto confronts the world 
tration. Unanimity purchased at such 
a price can produce only the lowest 
common denominater in incerna- 
tional law and pohi:cal morality. 
Sitting on the brink of the atomic 
age, the world needs, not the lowest, 
but the highest, concept of interna- 
tional law and political morality. In- 
ternational order and world security 
hang on a slender thread, indeed, if 
the settlement of disputes must await 
the unanimous concurrence of all 
The United States 
should take the lead to amend this 


major powers. 


provision. 

Conclusion 
If judicial law is uncertain, if ad- 
ministrative procedure is in con- 
fusion, if industrial relations have 
degenerated into warfare, and inter- 
national affairs into the anarchy of 
recurrent war, what is to be done 
about it? 

What was done,about the con- 
fusion, the frustration, and the in- 
cipient warfare between the Colonies 
which followed their successful War 
for Independence? They agreed upon 
a successful formula that guaranteed 
the supremacy of law. They raised 
standards to which the wise, the 
good and the honest might repair. 

In the fields of law it is our re- 
sponsibility to raise those standards, 
to see that they are just, to see that 
they are certain, to see that they are 
understood. 

Let us be about the task. 
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that 
a single cell and that all development 


reveals life began in 


Science 


thereafter was a process of unifica- 
tion and coordination of cells. That 
process is repeated in each individual 
organism. Geologists and biologists 
point out that each successive up- 
ward step in the march of life has 
been a new advance in organization. 
A single cell, a group of celis, a lowly 
creeping worm, a mammal, man,— 
we see in it all a growth in number, 
in complexity, and in coordination 
of parts in a whole. 

From man, the most complex 
that 
moved to new complexities, groups 


creature, development next 


of men. Man’s social growth pro- 
gressed from family to clan, from 
clan to feudal state, from state to na- 
tion and federal union. Now with 


modern facility of transportation 
and communication our growth has 
brought us- face to face with the 
stark necessity of organization for 
the control of global activities. 
Man’s 


however, 


scientific contrivances, 


have exceeded his civil 


accomplishment. They act on a glo- 
bal base; he 
His 
without 


lives in a_ provincial 


state. invéntions are therefore 


adequate social control, 


and the wonderful development that 


sprang from the nucleus is now 
threatened by nuclear energy. 
Unless international anarchy is 
subjected to juridical order, force 
will prevail over reason and evolu- 
tion will give way to revolution. 
There is no power in science and 
1. From an address delivered on Novem 
ber 29, 1945, before the Judicial Section of 
the Ohio State Bar Association. Judge Wil 
kin’s full title was: “The Science of Law— 
the Only Substitute for the Science of Wai 
\ Study in Evolution.” 
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The Science of Law 


as Subsntute jor War 


by Robert N. Wilkin 


UNITED STATES DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF OHIO? 


no balance of power among nations 
that can secure us against the atomic 
The only power that can 
save man now must be found in his 
rational and moral nature. And if 
that is to become effective it must 
express itself in a Constitution for 
the world» 


War Can Be Averted Only 
by Universal Law 


bomb. 


The whole course of past events 
indicates that again the parts will be 
coordinated within a larger whole. 
begets the 
hope that now nations will be made 
subject to universal law. National 
pride and racial prejudice can not 
prevail against the 
forces now at hand. The destiny of 
mankind will be fulfilled. 

But here is the nub of the mat- 
ter: If men in the exercise of their 
reason and conscience will now freely 
accept that destiny and will give to 
its fulfillment their active and ardent 
support, they may yet escape the un- 
utterable horror of being bombed 
into it. 


Man’s legal evolution 


long cosmic 


But if men fail now to establish 
juridical order for the world, an- 
other war, catastrophic in its de- 
structiveness, may be predicted as 
confidently as the war just ended 
was predicted by President Wilson 
in his St. Louis speech at the end of 
the first World War. He said: “There 
will come some time, in the vengeful 
providence of God, another struggle 
in which not a few hundred thou- 
sand fine men from America will 
have to die but as many millions 
as are necessary to accomplish: the 
final freedom of the peoples of the 
world”. The American people can- 


not be absolved from the doom of 
that prophecy until their destiny is 
fulfilled. 

What are the chances of forestall- 
It can be 
asserted quite firmly that there is no 
chance at all unless we are willing to 
analyze the facts of modern life and 
accept the conditions that confront 
us. We must determine definitely 
what our goal is, what the obstacles 
are to its attainment, and what must 
be done to overcome them. We can 


ing a third world war? 


no longer pander our prejudices 
with old cliches, beguile our minds 
with diplomatic and demagogic lan- 
guage, or soothe our consciences with 
religious hope. We must think the 
problem through, say exactly what 
we mean, and proceed to itaplement 
our ideals. 


The Present Charter 

Is Not Enough 

First, we must accept the fact that 
the United Nations Charter is utterly 
insufhcient for the world’s present 
need. It was an advance over the 
Covenant of the League of Nations 
and an improvement on the Dum- 
barton Oaks Proposals, and we may 
rejoice that the United States Senate 
has ratified it. But still we must ac- 
knowledge that the Charter is only 
another balance of power, based not 
on universal law but on “the sover- 
eign equality of all its members.” 
The failure of all such efforts in the 
past cannot be denied. (See the 
Anatomy of Peace, by Emery Reves.) 
Furthermore a controlling posi- 
tion in the United Nations Organi- 
zation is assumed by the five great 
Powers and the sanction of their po- 
sition is force. Before the United 
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Nations Organization can take effec- 
tive action for the enforcement of 
there 
among the five great Powers and at 


p ace must be agreement 


least two others. If that agreement 
is wanting, the United Nations are 
impotent. Atomic bombs and rocket 
planes have demonstrated the total 
inadequacy of such an arrangement 
for the world today. Upon this there 
is complete agreement by scientists, 
jurists, and columnists. 

When that fact is accepted, the 
tragic condition of the world be- 
comes apparent. When the London 
Conference of Foreign Ministers 
failed, the United Nations Charter 
became obsolete, except as an agree- 
ment for cooperation toward the de- 
velopment of something better. What 
hope can we have for the peace of 
the world when the controlling na- 
tions are unable to agree upon terms 
of peace for their defeated enemies? 
Conferences of diplomats are futile. 
To talk of a Commission to control 
atomic energy is silly, and those who 
indulge in such talk are objects of 
ridicule by informed commentators. 

In the meantime the world con- 
tinues to be afflicted by wars and ru- 
mors of wars. The present trend 
among the nations is one of diverg- 
ence, not convergence. While revo- 
lution seethes in South America, in 
the Southeast, and in Africa, strong 
military forces backed by opposing 
ideologies of the greatest nations im- 
pinge on one another in ihe Bal- 
kans, in China, and in Iran. Again 
it may be said to our soldiers, as Wil- 
son said after the first World War: 
“You fought for something you did 
.« the 
nightmare of dread which lay upon 
the nations before this war came.” 


not get ... and there ensues . 


The Evolution of 

Constitutionalism 
the @Jnited Nations Charter 
is inadequate, what now must be our 
objective? What is the goal that will 
insure juridical order for the world? 
The is Constitutionalism. 
Man’s whole legal and political evo- 
lution that 
theory, and constitutionalism is now 
the only hope for the world. Consti- 


Since 


answer 


come to fruition in 


that 
form of civil discip- 


tutionalism is 


line which gives us 
government 
men but of law. 

Its controlling 


not of 


principle is that gov- 
ernment itself is a 
creature of and sub- 
ject to law. It is the 
political practice by 
which reason is 
made to prevail over 
and law over 
will. It 


recognizes the in- 


force 
arbitrary 


herent rights of man, 
such as freedom of 
inquiry, expression, 


and 


gives them the pro- 


religion, and 
tection of independ- 
ent courts. It gives 
assurance of justice 
against power by es- 
tablishing checks and 
balances on gov- 

ernmental agencies. 

While it empowers an independent 
judiciary to restrain abuses, it re- 
stricts such judiciary to due process 
of law. 


World Law Does Not 
Mean A Super-State 


that the extension 
of constitutionalism to the 


Thus it is seen 
world 
would not be the creation of a super- 
state and despotic world power. It 
would be merely the subjection of 
world problems and forces to that 
same law which we respect and obey 
at home. 

The 


alism is one of the most interesting 


evolution of Constitution- 
and inspiring chapters of human his- 
(See Constitutionalism, An- 
cient and Modern, by C. H. Mcll- 


wain, 


tory. 
Professor of the Science ot 
Government in Harvard Univer- 
sity.) “To discover its beginning one 
must dig down to the deepest roots 
of our social growth. But as a defi- 
nite legal and political force it had 
its origin in Republican Rome. Ir 
Israel it was a religious concept, giv- 
ing voice to moral law. In Greece it 
was a philosophical concept, merely 
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normative, not coercive. 

In Rome it became a jural con- 
cept, the basis of what the Romans 
referred to as jurisdictio as distin- 
guished from gubernaculum; in other 
words, the reason of the law as op- 
posed to the power of government. 
But in Rome 
stricted to private law. 


its influence was re- 
It was never 
effective in public law, and finally 
it became submerged in the imper- 
When the 
Justinian Code was published the 


tum of the Emperor. 


will of the Prince had the force 
of law. 

In England, however, Constitu- 
tionalism transcended the royal pre- 
rogative. After several hundred years 
of bitter struggle between regal and 
legal forces the common law pre- 
vailed over the prerogative of the 
Crown. 

In this country the evolution of 
Constitutionalism reached its high- 
est accomplishment. It became the 
basis of our government at the time 
of its inception—the written charter 
of a federal union of sovereign states. 
After the success of that accomplish- 


ment any mind that can imagine a 
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straight line extended should have 
no trouble in envisaging Constitu- 
tionalism for the world. Its outposts 
are already in all parts of the globe. 


Obstacles to the Extension 
of Constitutionalism 
Now let us consider briefly the 
two principal obstacles to such ex- 
tension of Constitutionalism. First, 
the most dangerous obstacle is the 
fear and suspicion which exist be- 
tween the Union of Soviet Socialist 
Republics and the United States of 
America. Unless these giants of po- 
litical power can be brought into 
agreement the prospects for peace 
remain dim. Their divergent eco- 
nomic theories are generally thought 
to be the source of trouble, but 
really they should occasion no se- 
rious difficulty. 

The extreme theories and _prac- 
tices of the Russian revolutionaries 
have been greatly modified in recent 
years. Russia today recognizes the 
right of private property and_per- 
mits compensation to be graduated 
according to merit and ability. On 
the other hand, the United States 
has been subjecting the selfish indi- 
vidualism of private enterprise to 
social control. The trend in both 
countries has been toward a middle 
ground between the extremes of capi- 
talism and communism.  Further- 
more there is ample room within 
Constitutionalism for different eco- 
nomic experiments. 

There is no reason for nations 
to clash over conflicting economic 
theories. Each should be permitted 
to work out its each 
should be willing to accept from the 


own aims; 
other what proves to be best. We 
should give prompt and complete 
assurance to Russia that we have no 
designs against her present collec- 
tivist practices. 


Differences Between the 

United States and Russia 
The most foreboding differences 
between the two countries arise in 
the field of legal and political the- 
ories and practices. Soviet Russia 
still adheres to a one-party regime 
and, according to current reports 
from respectable sources, still in- 
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It has 


dulges in party despotism. 
not displayed a willingness to en- 


trust to impartial tribunals the set- 
tlement of legal disputes nor to set- 
tle political differences by free elec- 
tions. While it has relaxed its inhi- 
bitions against religion, it has not 
encouraged freedom of inquiry and 
freedom of expression. It still in- 
clines to the oriental notion of gov- 
ernment but cloaks its ancient ad- 
herence to force in the modern term 
of realism. 

Now here is a difference that is 
fundamental. We of America, Eng- 
lish-speaking people generally, have 
participated in two world wars to 
prevent such a conception of govern- 
ment from gaining ascendancy in 
the world. We fought to maintain 
our right to live according to our 
conception of law—and if need be 
we will fight again. Men who have 
experienced the blessings of Consti- 
tutionalism value it above life itself, 
as millions of soldiers have proved. 

Now as to this fact there can be 
no compromise and there should be 
no mincing of words. -Our position 
should be made crystal clear to the 
Soviet leaders. If they mean to chal- 
lenge us on this score, let us know it 
now, while we are in fighting trim. 

A frank stament however, 
may serve to relieve the difficulty. 
Recent 


now, 


(see for in- 
Russia and_ the 


publications, 
stance, Peace, by 


Sir Bernard Pares) create a con- 


fident hope that if our position 
could be brought home to the Rus- 
sian people they would see that 
there is no occasion for war between 
our nations. The American people 
and the Russian people have much 
in common. It is time now for the 
Anglo-American, the Slavic, and all 
other peoples to forget ancient 
for future 
benefits. The law which we cham- 


abuses and cooperate 
pion is not national or racial, but 
universal. It represents man’s high- 
est social achievement. Its basis is 
reason; its object is the common- 
weal; its ideal is justice. Under its 
influence the whole human family 
could move into the enjoyment of 
Nature’s bounty and man’s scientific 
accomplishment. 


The Inertia of 

Democracy 

The second great obstacle to world 
order is found in the inertia of de- 
itself. People for many 
years have struggled to throw off 
restraints and controls. They wished 


mocracy 


to direct their own course and con- 
trol their own destiny. Now they 
must do so. But at this critical period 
the responsibility seems too heavy 
a burden. Although the great lead- 
ers who have championed world 
order, like Wilson and Willkie in 
this country, Briand in France, and 
Churchill in England, have been re- 
jected, we now hear the cry for 
leadership. 

The people, like a great herd, 
mill on the brink of disaster, and the 
popular vortex has progressed to the 
point where leaders cannot direct 
its course. Men in high office can 
only keep their ears to the ground 
and adjust their policies to popular 
movements. If there is no general 
urge there will be no advance. The 
people cannot be driven to the up- 
They 


motion or 


lands of Constitutionalism. 
their own 


abide their fate. 


must go on 


If the next great step in social evo- 
lution is to be taken before disaster 
overtakes us, if we are to fulfill our 
destiny without being bombed into 
it, there must now be a_ popular 
awakening, a spiritual revival, a po- 
litical ground-swell. If such a 
popular movement is to materialize, 
it will require the impetus and direc- 
tion of men trained in political and 
legal thought. It will require an or- 
ganized group of such men, a group 
whose members are in contact with 
all classes of people, a group moti- 
vated by the professional spirit, that 
spirit which puts service above self. 

The legal profession could supply 
such need. Mr. Justice Roberts has 
(See the Resolu- 
Dublin Conference). 
Will lawyers take it up? Or are they 
submerged too deep in the slough 


marked the trail. 
tions of the 


of selfish indifference? 

The day is at hand. The clock of 
destiny tolls the fateful hour. Where 
will we base our faith—in juridical 


order or in the atomic bomb? 
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The Moral Obligation of America 
as to the World Court 


\n outstanding exposition of the 
historical background of the juris- 
diction of the World Court, and of 
the urgent reasons for American ac- 
tion to accept its jurisdiction under 
the Statute of the Court, was given 
in the Senate of the United States on 
November 28, by Senator Wayne R. 
Morse, of Oregon, while The United 
Nations Participation Act was under 
consideration. In a manner fulfilling 
the traditions of great debate, Sena- 
tor Morse made a_ presentation 
which will be of interest to many of 
our readers. (Cong. Record, Vol. 91; 
No. 210; November 28, 1945). Only 
a summary, with some excerpts, can 
be set forth within our limits of 
space. 

Although a “freshman” member 
of the Senate, Mr. Morse first gave 
his reasons for stating his views on 
“an issue which he is satisfied must 
be met in the very near future if we 
are to fulfill our obligations under 
the San Francisco Charter and if we 
are to keep faith with our pledge 
that in this new one-world era dis- 
putes among nations shall be settled 
by pacific means rather than by re- 
He declared that the 
adoption of a resolution, such as 
that which he had offered (S. Res. 
160; revised as S. Res. 196) 
American 


sort to war.” 


for an 
Arti- 
cle 36 of the Statute, accepting the 


Declaration, under 
jurisdiction of the Court as obliga- 
tory in enumerated classes of inter- 
national legal disputes, is “one of 
the first steps which should be taken 
by this Government in demonstrat- 
ing our good-faith intention so to 
implement the San Francisco Char- 
ter as to attain, if humanly possible. 
the great objectives of the United 


Nations Organization.” 


Armament Races Cannot 
Bring Security 
Paying tribute to the Charter of the 
United Nations and its emphasis on 
law and justice he quoted its Pre- 
amble,' saying: “Not only are the 
language and the style of that Pre- 
amble noteworthy, but I think the 
great plea for a better world order 
and civilization, as set forth in that 
language, is not equalled anywhere 
in English literature.” 
“We 
in the 


cannot afford to continue 


trend toward nationalism,” 
he declared, “because the peoples of 
the world are certain to organize 
against us if we violate our covenant 
and theirs to substitute pacific pro- 
cedures based upon reason and jus- 
tice for war. If for no other reason 


than that of national security, I 
would raise my voice this afternoon 
in support of the bill pending before 
would raise my 


the Senate and I 


voice in support of the resolution 
which shortly I shall introduce, be- 
cause, Mr. President, in the history 
of the future there will be no se- 
curity for America unless America 
lives up to the principles of the Pre- 
amble of the San Francisco Charter 
and every clause contained therein. 
Further, we must as a_ national 
policy continue, even in the face of 
what at times may seem to be un- 
surmountable obstacles maintain our 
leadership in the world in support 
distinguished senio1 
(Mr. Van- 


denberg) has said on so many occa- 


of what the 
Senator from Michigan 


sions is the only hope for permanent 
peace, and that is justice through law. 

“Mr. President, I say that arma- 
ment races will not give us security. 
I say that the rattling of swords, 
and manufacturing of atomic bombs, 


implying that we are ready to use 
force on a nationalistic basis if we 
cannot have our way in interna- 
tional negotiations, will not bring 
peace to America or to the world. 
Instead of reverting to isolationism 
and thereby losing the peace, we 
must take our place at the confer- 
ence tables in the world organiza- 
tions provided for by the San 
Francisco Charter, and demonstrate 
the superior strength of pacific pro- 
cedures for settling disputes when 
those procedures are backed up by 
the Security Council. We must pro- 
ceed without further delay in dem- 
onstrating to the people of the world 
and to every nation of the globe that 
we are perfectly willing to have a 
justiciable dispute involving — the 
United States of America placed be- 
fore a tribunal of international 
judges in accordance with the prin- 
ciples of international law, and to 
rest Our case on its merits. 

“We cannot build up confidence 
among the peoples of the small na- 
tions of the world or to the peoples 
of the large ones either: if we con- 
tinue to reserve unto ourselves the 
right to determine whether the new 
International Court of Justice shall 


exercise judgment over us.” 


The Broadening of 
International Adjudication 

Then followed a running debate, in 
which several Senators asked ques- 
tions and stated their views, in the 
course of which Senator Fulbright, 
of Arkansas, made the point that 
“the amendment of the Senator from 
Oregon relates to the judicial func- 
international law. ‘To 
(Continued on page 44) 


tioning of 


1. See 31 A.B.A.J. 389 (August, 1945). 
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The Sixty-E1ghth Annual Meeting 


\s this issue of the JOURNAL goes to press, members of 
the American Bar Association and its House of Dele- 
gates are assembled in Cincinnati, Ohio, for the sixty- 
eighth Annual Meeting. It had been expected that the 
convocation could not be largely attended, under 
the travel conditions and the awkward time of year, 
when Courts and law schools are in session and the glad 
reunions of the Christmas holidays are at hand in count- 
less families. Yet the attendance is surprisingly large, 
truly a cross-section of the profession in all parts of the 
United States, and the representative House of Dele- 
gates has its normal quota. 

The significant and fortunate thing is that the 
(Association met at all in 1945, even though belatedly 
and against obstacles. The work of the new Association 
year receives fresh impetus and wise guidance, from the 
debates and conferences had and the actions voted. In 
1946, the Association should be able to hold a normal 
meeting with full attendance and old-time renewal of 
acquaintanceships. 

The calendars of this meeting are long and con- 
vested. The recommendations for action by the House 
of Delegates filled some thirty-three pages of its Ad- 
vance Calendar; and there will be others, formulated 
in Cincinnati. There had been a great accumulation of 
business, as the customary mid-winter sessions of the 
House had to be omitted in 1945, because of the restric- 
tions on travel. 

Because “forms” had to be closed for this issue 
before the gavel fell at the first session, our Teport of 
the meeting is reserved for our February issue. We are 
able to present in this number the report made and the 
actions voted as to the UNO and its Charter, interna- 
tional law and the World Court, and related matters; 
the forthright Annual Address by President David A. 
Simmons, on “The Supremacy of Law’; and a few other 
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developments of the meeting. 

Much that was soul-stirring and epoch-marking, and 
much which may have been disquieting and deeply 
disappointing, has transpired since last the Association 
met, in mid-September of 1944. Great issues, grave 
problems, cry out for solution, in our own country and 
throughout the world. As to many of them, the repre- 
sentative organization of American lawyers can and 
should and will make a substantial contribution, under 
the experienced leadership of President Willis Smith. 

But the outstanding reason for rejoicing, as this 
convention met and as the Christmas-tide came to 
American homes, was the things which did not come to 
pass and the things which have ceased to be. Britain 
was not destroyed or invaded; Russia was not crushed 
and dismembered; Germany did not fight to the bitter 
end; Japan did not have to be invaded from the sea, 
at the cost of countless American lives. Our sons are 
not dying on beaches or being shot down on bold raids 
over enemy strongholds. Axis lands are occupied by 
armed forces of the United Nations; Axis war criminals 
are on trial, and many have met their fate, after trials 
and condemnations according to law. The sons and 
daughters who went out from American _firesides, 
schools and colleges, farms and factories, are largely at 
home again, for the first glad Christmas in long, 
anxious years. 

Disturbing as many events have been and are, the 
cheering fact is that the victorious United Nations have 
resumed their long, hard struggle to re-establish peace, 
justice, law, and the freedom and opportunity of human 
beings, in all parts of the earth’s surface. The road to 
these things is not easy of ascent, but mankind is again 
on the way. 

Amid the stress of meetings, the fatigues of profes- 
sional tasks, the rejoicings of the holiday season, and 
the sobering thoughts of the gallant youths who will 
never come back to us, American lawyers will keep in 
mind their place and part of leadership in helping to 
solve and end the evils which today beset and plague 
the minds and souls of mankind. , 


In Aid of Chents and Lawyers 


Elsewhere in this issue is a Joint Statement issued in 
Cincinnati by the Co-Chairmen of the National Con- 
ference created by the National Institute of Accountants 
and the American Bar Association, in an effort to clarify 
and resolve the problems which have arisen between 
the professions of law and accountancy, as to the 
respective domains of the members of those professions 
in dealing with the needs of clients under the tax laws. 

This joint statement tells the story of another of the 
many things which the American Bar Association has 
been and is doing along practical and considerably ef- 
fective lines, in ‘the, interests of the public and the 
practicing lawyers. The problems are intricate, difficult, 
delicate, because the livelihood and prestige of the 
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trained members of two great American professions are 


involved. More than a few lawyers have felt deeply 
that accountants are doing work which belongs to the 
profession of law. 

Experience has shown that progress can be made, as 
to such demarcations, through patient and friendly 
discussions. As usual, the interests of the clients and 
the public emerge in first place. A narrow or purely 
selfish view cannot be maintained by the members of 
either profession. 

The Joint Statement is a significant report of the 
practicabilities of progress. It confirms that the Ameri- 
can Bar Association, along with its espousal of great 
public causes on which lawyers are especially qualified 
to speak, is also alert and hard at work in behalf of 
the day-by-day interests of all practicing lawyers. 


R cforms in Administrative Procedure 


The absorption of members of the Senate and House of 
Representatives in before-recess tasks which were deemed 
to be more immediately urgent if not more important, 
has stood in the way of advancement for the McCarran- 
Summers Administrative Procedure Act (S. 7 as revised; 
H. R. 1203), which on November 19 was reported 
favorably by the Senate Committee on the Judiciary. 

Meanwhile, members of both houses have been 
studying, as opportunity has permitted, the clear and com- 
prehensive report (31 A.B.A.J. 615) in which the Senate 
Committee made its recommendation for early enact- 
ment. The bill has likewise been examined by members 
of the American Bar Association, considered in its final 
form and heartily approved by the Board of Governors 
and House of Delegates, and scrutinized favorably by 
lawyers and others interested in the subject. 

In studying the bill the tabular analyses given in the 
December Journal (pages 620 and 622-23,) along with 
the summary of the report, have been found helpful. 

Suggestions for further improvement of the bill, in 
minor respects, have been received from a few local 
Bar Associations. Where they are of possible merit, these 
are receiving consideration. There have been evidences 
that some members or staffs of a few administrative 
agencies are unreconciled to the bill’s passage, in spite 
of the broad indorsement given to it by Attorney-Gen- 
eral Tom C. Clark at the time the bill was reported 
(31 A.B.A.J. 619), and in his vigorous address before 
the Assembly of the American Bar Association on 
December 19. 

The prospects appear to be that the bill will be 
brought to the stage of active legislative consideration 
on the floor, early in the new year. Meanwhile, the 
considered views of American lawyers and Judges as to 
it should be communicated to the members of the 
Senate and House. 


America and the World Court 


When The United Nations Participation Act (S. 1580) 
was under consideration in the Senate of the United 


. 


Editorials 


States, its bi-partisan sponsors declined to permit its 
amendment to include an authorization for the filing 
of a Declaration under Article 36 of the Statute of the 
International Court of Justice, by the United States, in 
order to accomplish the voluntary submission of this 
country’s international legal disputes to the jurisdiction 
of that tribunal. Efforts by Senator Wayne Morse, of 
Oregon, and others, to obtain an agreement for the 
concurrent passage of a separate resolution to that 
effect were also unavailing. 

On November 28 Senator Morse addressed the Sen- 
ate at length (Cong. Record, Vol. 91; No. 210; pages 
11268-11290), in behalf of compulsory jurisdiction for 
the World Court. Many Senators showed interest by 
active questioning. His address is worth reading, as one 
of the*most scholarly and cogent utterances on the 
subject, in an American legislative body. A Summary is 
published in this issue. 

Our readers will note with interest that Senator 
Morse put into the Congressional Record, practically 
in full (page 11289 et seq.), the editorials which ap- 
peared in the August, September, October and Novem- 
ber issues of the JOURNAL, in support of the early filing 
of an American Declaration under Article 36 of the 
Statute. He also quoted at length from Judge Manley 
O. Hudson’s article on “The Bar Associations and The 
World Court”, in our August number (31 A.B.A.]. 387). 

At the close of his address, Senator Morse amended 
his Resolution (S. Res. 160), and re-offered it as S. Res. 
196! with a bi-partisan and geographical co-sponsorship 
truly remarkable; viz., that of Senators Taft of Ohio, 
Green of Rhode Island, Fulbright of Arkansas, Smith 
of New Jersey, Ferguson of Michigan, Aiken of Ver- 


1. S. Res. 196 reads as follows: 

Resolved (two-thirds of the Senators present concurring 
therein), That the Senate advise and consent to the de- 
posit by the President of the United States with the Sec- 
retary General of the United Nations, whenever that of- 
ficial shall have been installed in office, of a declaration 
under paragraph 2 of article 36 of the statute of the Inter- 
national Court of Justice recognizing as compulsory ipso 
facto and without special agreement, in relation to any 
other state accepting the same obligation, the jurisdiction 
of the International Court of Justice in all legal disputes 
hereafter arising concerning: 

(a) the interpretation of a treaty; 

(b) any question of international law; 

(c) the existence of any fact which, if established, 
would constitute a breach of an international obligation; 

(d) the nature or extent of the reparation to be made 
for the breach of an international obligation. 


Provided, That such declaration should not apply to— 
(a) disputes the solution of which the parties shall 
entrust to other tribunals by virtue of agreements already 
in existence or which may be concluded in the future; or 
(b) disputes with regard to matters which are essen- 
tially within the domestic jurisdiction of the United States. 
Provided further, That such declaration should remain 
in force for a period of 5 years and thereafter until the 
expiration of € months after notice may be given to ter- 
minate the declaration. 
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mont, Ball of Minnesota, Cordon of Oregon, Wiley of 
Wisconsin, Tobey of New Hampshire, Magnuson of 
Washington, Johnston of South Carolina, Myers of 
Ohio, and McMahon of Connecticut—nine Republi- 
cans and six Democrats, on an issue on which there is 
and can be no partisan division. ‘The list of avowed 
sponsors lacks distinguished names from the Senate's 
Committee on Foreign Relations, to which the amended 
Resolution was referred. 

Ihe American Bar Association can have no higher 
or more urgent duty, as its new year opens, than to 
give all possible support and emphasis to the action 
of its House of Delegates, on the recommendation of 
its Special Committee on the subject, in favor of the 
early filing of such a Declaration by the United States. 
It is dificult to understand the reasons which hald the 
Senate back from action and leave this country laggard 
in supporting the World Court now, as it was in 1920 
and has been ever since. 

Our sister Nation to the north filed a Declaration 
under the old Statute, and remains bound by it under 
the new, for the obligatory submission to the Court of 
all its legal disputes in the enumerated categories. Why 
should the United States do less than Canada, for the 
great cause of the orderly settlement of provocative 
international controversies on the impartial basis of 
fact-finding and law? 

Every American lawyer who wishes to do his part in 
bringing about favorable action by the American Sen- 
ate, on the Morse Resolution (S. Res. 196) or some 
similar resolution, should let his Senators know his 
views, and do so promptly and with vigor. 


Supremacy of Law 
We publish in this issue the Annual Address of the 
President of the American Bar Association, as delivered 
at the opening session of the 1945 meeting in Cincin- 
nati on December 17. Like many of his predecessors 
from the founding of the Association in 1878, President 
Simmons devoted himself earnestly to current aspects 
of the eternal tasks of strengthening the rule of law 
and improving the administration of justice. He dealt 
with four of these. 

In the field of judge-made law, he made a plea for 
certainty and continuity in the rulings by which men 
guide their conduct and shape their business affairs. 
He protested the disposition to put personal views of 
social policy in the place of sound and tested legal 
precedents. His plainness of speech was by his own 
choice; he gave his own formulation of a criticism wide- 
ly heard in varying forms. 

President Simmons next re-stated the fundamentals 
of the Association’s long and continuing fight to end 
abuses in administrative agencies and to require the 
agencies to conform to fair procedures which preserve 
the substance of rights, for persons, their enterprises and 
their property. In this connection he was able to re- 
pert a measure of progress toward the enactment of the 
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Administrative Procedure Act, which the House of 


Delegates heartily approved as a substantial step forward, 

In the critical area of international law and _ the 
relationships of the Nations, he strongly supported the 
UNO and the World Court and recounted what the 
Association had done in behalf of the attained objec- 
tives. On the other hand, he reiterated the Association's 
earnest opposition, before and during the San Francisco 
Conference to a single-Nation “veto power”, under the 
Charter, and aligned himself with those who urge that 
the modification or elimination of this controversial 
position should be actively considered, by all those who 
seek permanence and efheacy for the new Organization. 

Finally, as to employer-employee relations and the 
new forums of “labor law’, President Simmons ex- 
pressed the opinion that American lawyers can and 
should make a contribution. He revealed that, before 
the ill-fated Labor-Management Conference was con- 
vened, he offered the services of experienced and disin- 
terested lawyers of the Association—men who are versed 
in the arts of reconciling differences, searching out 
common ground, and obtaining areas of agreement 
between divergent interests. This proffer was politely 
received but not availed of, and that Conference was 
left to warring leaders, without the aid of men trained 
to impartiality of approach and to insistence on the 
public interest as a party whose rights cannot be ignored 
in efforts to resolve disputes of this character. 

It is hardly surprising that such a Conference failed 
at this time, and that the paramount need for eliminat- 
ing bias and pre-conceived attitudes from quasi-judicial 
fact-finding went unheeded. President Simmons de- 
clared that there still is constructive work for disin- 
terested lawyers to do in this great field of controversies 
which are jeopardizing the National economy. 


“International Law” 
or “World Law” 


A “pre-view” of the kind of issues which the world now 
seems likely to face at a time not distant, as to the 
nature and scope of law, legislation, and adjudication, 
has been given in the debates in the British House of 
Commons. American lawyers, and all leaders of public 
thinking and opinion in the United States, will do well 
to note the substance and the import of what is being 
proposed, to study it, and to form considered opinions 
about it. Similar views are being insistently urged by 
able and earnest spokesmen in America, as embodying 
the hopes or dreams of mankind. Obviously, the future 
of law and the practice of law, as well as many institu- 
tions and constitutional concepts of our own country, 
are deeply involved if not yet squarely challenged. 

In the House of Commons on November 22 and 23, 
Sir Anthony Eden, who was Chairman of the British 
delegation in the San Francisco Conference, referred to 
“the sting of Nationalism” as an obstacle to peace, and 
said that “The United Nations ought to review their 
Charter”, in the light of the conditions “which were not 
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before us when the Charter was drawn up.” The single- 
Power “veto” in the Security Council, which he had 
supported in San Francisco, he declared to be “an 
anachronism”. 

Although both Prime Minister Attlee and Foreign 
Minister Bevin expressed strong support of the UNO, 
the latter on November 23 avowed his willingness, 
along lines also favored by Sir Anthony Eden, “to try 
io devise a franchise or a constitution . . . for a world 
assembly .. . with a limited objective—the objective of 
peace”. He followed this with declarations still more 
far-reaching. 

“From the moment you accept that’, said Mr. Bevin, 
“one phrase goes, and that is ‘international law’. That 
phrase presupposes conflict between Nations. It would 
be replaced by ‘world law.’ ”’ 

The British Foreign Minister then gave his ideas as 
to the nature and scope of the “world law” which he 
would establish. ‘It would be a world law with a world 
judiciary to interpret it,” he said, “with a world police 
to enforce it, with the decision of the people with their 
own votes resting in their own hands, irrespective of 
race or creed, as the great world-sovereign elected au- 
thority which would hold in its care the destinies of the 
people of the world.” 

That these advanced, perhaps prophetic views do 
not lack support in America, is instanced by Judge Rob- 
ert N. Wilkin’s thoughtful address on “The Science of 
Law as the Only Substitute for War” and by the review 
of Emery Reves’ “The Anatomy of Peace”, as well as by 
the minority stand as to the current Recommendations 
and Report of the Association’s Committee on the legal 
problems of international organization for peace, justice 
and law, all published elsewhere in this issue. ‘The As- 
sembly and the House of Delegates regarded the whole 
subject as ripe for further study. In the United States 
there is staunch and earnest support of the UNO and 
its Charter, by the great majority of the people and by 
their government; but this does not preclude recogni- 
tion that great and far-reaching issues as to law and 
adjudication in the international sense are still ahead 
in new forms and that proposals are being urged which 
go far beyond the historic concepts of American con- 
stitutional powers and policy as to relationships to 
other countries. 


The United States ls Chosen 
Word comes from Church House, Westminster, in Lon- 
don, that the United Nations Preparatory Commission 
has resolved the long debate as to the permanent seat 
of the UNO by the necessary two-thirds vote in favor 
of the United States. All members of the United Na- 
tions but one were represented. As heretofore, the 
American delegate refrained from voting, although the 
Senate and House of Representatives had voted to ex- 
tend a hearty welcome to the UNO. 
The final decision rests formally with the General 


Assembly, which meets on January 10th. By general 
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agreement, however, the contest as to site is over. 


Canada, which had voted with Britain for a site in 
Europe, moved to make the selection of the United 
States unanimous; and the British delegate seconded 
the motion. Before this issue comes to its readers, a 
location within the United States, evidently in the New 
York or Boston areas, will have been chosen. 

Ihe United States has not been inhospitable as to 
the coming of the UNO and the decision for an Ameri- 
can site is not unwelcome here, now that it has been made 
solely in the interests of the durable future of the UNO, 

The selection brings to Americans a great responsi- 
bility as well as opportunity. ‘Traditionally, the head- 
quarters of the great experiments in international 
organization for peace and justice have been in Europe. 
But the atmosphere of freedom of public discussion and 
press reporting here, the absence of intrigue, the open- 
mindedness and pioneering spirit as to adventures in 
international law and organization, have proved attrac- 
tive to those who stake their hopes of world peace on 
the future of the UNO. 

American lawyers join in the chorus of hearty wel- 
come to the UNO, when it comes to American soil 
to take up its difficult tasks. The House of Delegates 
in Cincinnati spoke on December 18 for the profession 
of law when it assured the UNO a most hospitable wel- 
come to America, as well as the cordial cooperation of 
the Association and the profession in any ways they are 


permitted to assist. 


Selection of Impartial Arbitrators 


In the background of all current agitations for arbitra- 
tion or fact-finding, particularly in the field of labor 
relations, the central issue with those who are disinter- 
ested and public minded is: How can the selection of 
impartial and independent weighers of the facts be 
accomplished? Otherwise biased and non-judicial men 
disregard evidence or take their own preconceived view 
of it, and injustice is inflicted through forms of hearing 
and fact-finding. 

The American Arbitration Association, an insti- 
tution which has worked long and hard to develop 
acceptable arbitration procedures in many business 
fields which now include the disputes emanating from 
collective bargaining relationships, has recently taken a 
poll of the many men, in all manner of activities, who 
are on its lists of those in general sympathy with its 
work and objectives. The questions were addressed to 
the arbitration of labor disputes. The over-all returns 
showed that 69.7 per cent favor voluntary arbitration 
and 30.3 per cent favor compulsory arbitration. 

The “break-down” of this vote was significant, the 
ratios shown being those in favor of voluntary arbitra- 
tion of labor disputes: 

Corporations 2 1/3 to | 
Union 1 to | 
(Continued on page 51) 
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Taxation — Community Property — 
Constitutionclity of Estate Tax upon 
Entire Property 

Fernandez v. Wiener, 90 L. ed. Adv. 
Ops. 147; 66 Sup. Ct. Rep. 178; U.S. 
Law 4032. (No. 58, argued Novem- 
ber 5, decided December 10, 1945.) 
United States v. Rompel, 90 L. ed. 
Adv. Ops. 163; 66 Sup. Ct. Rep. 191; 
U.S. Law Week 4055. (No. 59, ar- 
gued November 5 and 6, decided De 

cember 10, 1945.) 

These cases uphold the constitu- 
tionality of the 1942 amendment of 
the Federal estate tax law, subject- 
ing to tax upon the death of eithe: 
spouse the entire value of community 
property “except such part thereof as 
may be shown to have been received 
as compensation for personal services 
actually rendered by the surviving 
spouse or derived originally from 
such compensation or from separate 
property of the surviving spouse”. 
Incidentally involved is the collateral 
provision taxing life insurance pro- 
ceeds on policies purchased with com- 
munity funds. 

The first case involved Louisiana 
community property. The second in- 
volved Texas property. In each case, 
refund of tax paid under the statute 
was granted by the district court, on 
the ground that the statute was un- 
constitutional. The cases were ap- 
pealed directly to the Supreme Court 
under 28 U.S.C. §349a. 

The decisions were reversed in 
opinions by the Cuter Justice. The 
opinion in the Wiener case exten- 
sively analyzes the nature of Louisi- 
ana community ownership, and dem- 
onstrates that the challenged tax 
offends no constitutional provision. 

* Assisted by James L. Homire; Tax 
cases by Committee of Publications, Section 
of Taxation, Mark H. Johnson, Chairman; 


labor case by E. J. Dimock, Member of the 
Soard of Editors. 
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Ihe opinion in the Rompel case states 
that the same principles are appli- 
cable to ‘Texas property. 

The Court points out that the tax 
is imposed not upon the acquisition 
by the surviving spouse of her orig- 
inal interest in the community prop- 
erty, but upon the shift in economic 
interest resulting from the decedent’s 
death. Upon the death of either hus- 
band or wife, the survivor obtains 
rights which are different from those 
which he could exercise during the 
community’s existence. ‘“Vhis redis- 
tribution of powers and restrictions 
upon power is brought about by 
death notwithstanding that the rights 
in the property subject to these pow- 
ers and restrictions were in every 
sense vested from the moment the 
community began. It is enough that 
death brings about changes in the le- 
gal and economic relationships to the 
property taxed, and the earlier cer- 
tainty that those changes would oc- 
cur does not impair the legislative 
power to recognize them, and to levy 
a tax on the happening of the event 
which was their generating source”. 

The opinion rejects the argument 
that the statute takes the survivor's 
property to pay the tax on the de- 
cedent’s estate. It rejects also the 
contention that the tax is arbitrary 
and capricious in its operation upon 
the shifting at death of particular in- 
cidents of property. The taxpayer's 
challenge on the ground of lack of 
uniformity is held unwarranted, be- 
cause the tax applies to community 
property in every part of the United 
States; the fact that such property 
exists in only some states does not in- 
validate the statute. The opinion 
concedes that the effect of community 
property may be achieved in common 
law states by agreements of partner- 
ship or tenancy in common, without 


by Edgar Bronson Tolman* 


a similar tax. But, the Court states, 
“Considerations of practical adminis- 
trative-convenience and cost in the 
administration of tax laws afford ade- 
quate grounds for imposing a tax on 
a well recognized and defined class, 
without attempting to extend it so as 
to embrace a penumbra of special 
and more or less casual interests 
which in each case may or may not re- 
semble the taxed class”. 

The tax is not a direct tax, and 
therefore subject to the requirement 
of apportionment, merely because it 
is measured by the value of the prop- 
erty; it is an excise tax within the 
traditional meaning of that term. 

Mr. Justice DouGLas concurred in 
a separate opinion, joined by Mr. 
Justice BLack. This opinion suggests 
that Congress may constitutionally 
subject to estate tax all of the prop- 
erty owned by a husband and wife 
upon the death of either. 

The cases were argued by Mr. 
Assistant Attorney General Clark for 
Fernandez and by Mr. Sidney L. 
Harold and Mr. Charles E. Dunbar, 
Jr. for Wiener and Mr. Max Radin 
for State of California, et al., amici 
curiae by special leave of Court. 


Taxation—Unemployment Compen- 
sation — Jurisdiction over Foreign 
Corporation 

International Shoe Co. vy. State of 
Washington, 90 L. ed. Adv. Ops. 109; 
66 Sup. Ct. Rep. 154; U.S. Law Week 
1032. (No. 107, argued November 
14, decided December 3, 1945.) 

This is an appeal from the Su- 
preme Court of Washington uphold- 
ing an assessment for unpaid contri- 
butions to the state unemployment 
compensation fund. The appellant 
is a Delaware corporation with its 
principal place of business in Mis- 
souri, and with no place of business 
in Washington. It manufactures and 
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sells shoes through salesmen who re- 
side in Washington, whose principal 
activities are in that state, and who 
receive commissions on sales. Occa- 
sionally they rent permanent or tem- 
porary sample rooms, for which they 
ire reimbursed by the corporation. 
They are under the supervision and 
control of sales managers located out- 
side the state. They solicit orders 
which are transmitted to the corpo 
ration’s ofhce for acceptance or rejec 
tion. Merchandise is shipped from 
out of the state and is invoiced at the 
place of shipment. Collections are 
made from outside the state. 

The assessment was with respect 
to compensation paid to the Wash- 
ington salesmen. Notice of the as 
sessment was personally served upon 
one of the salesmen, and a copy of the 
notice was sent by registered mail to 
the office of the corporation. The 
corporation appeared specially be- 
fore the administrative agency to set 
aside the order and notice of assess- 
ment. This motion was denied, and 
the denial was upheld by the Supe- 
rior Court and by the Supreme Court 
of Washington. 

The decision was upheld in an 
opinion by the Cuter Justice. 

The contention that the tax is an 
unconstitutional burden upon inter- 
state commerce is shortly answered by 
the specific Federal statute authoriz- 
ing unemployment fund contribu- 
tions with respect to employees en- 
gaged in interstate commerce. The 
Court finds more difficult the proce- 
dural questions of whether the cor- 
poration has rendered itself amen- 
able to the state court proceedings, 
and of whether the state can exact the 
tax consistently with the due proc- 
ess clause. 

The opinion states that in per- 
sonam jurisdiction requires that the 
defendant “have certain minimum 
contacts” with the territory of the 
forum, ‘such that the maintenance 
of the suit does not offend traditional 
notions of fair play and substantial 
justice’. In the case of a corpora- 
tion, “these demands may be met by 
such contacts of the corporation with 
the state of the forum as make it rea- 
sonable, in the context of our fed- 


eral system ol government, to require 
the corporation to defend the par- 
ticular suit which is brought there.” 
Here, the activities carried on in be 
half of the corporation were “system 
atic and continuous”, resulting in a 
large volume of business. In_ the 
course of this business, the corpora 
tion “received the benefits and pro 
tection of the laws of the state, in 
cluding the right to resort to the 
courts for the enforcement of its 
rights.” Moreover, the obligation 
here sued upon “arose out of those 
very activities”. “Lhe maintenance 
of such suit, therefore, was not un 
reasonable or undue procedure. ‘The 
Court approves also the service of 
process upon the salesman whose ac 
tivities established the corporation's 
presence in Washington, and indi 
cates that the mailing of notice to 
the corporation was*reasonably cal 
culated to apprise the corporation 
of the suit. 

Mr. Justice BLAck concurred spe- 
cially, stating that the appeal should 
have been dismissed as unsubstantial. 
He objects to the adoption of tests 
of “fair play’, “justic:’. and “rea 
sonableness” in restricting “a state’s 
power to tax and sue those whose ac 
tivities affect persons and business 
within the state”. The only require 
ment,’in this opinion, is that “pron 
er” service be had, and this require 
ment was satisfied. 

The case was argued by Mr. 
Henry C. 
tional Shoe Company and by Mr 
George W. Wilkins for State of 
Washington. 


Lowenhaupt for Interna 


Federal Communications Act — Cer- 
tificate of Public Interest, Conveni- 
ence and Necessity—Right to Full 
Hearing in Case of Conflicting Ap- 
plications 

Ashbacker Radio Corp. v. Federal 
Communications Commission, 90 L. 
ed. Adv. Ops. 119; 66 Sup. Ct. Rep. 
148, U. S. Law Week 4029. (No. 65, 
argued November 13, 1945, decided 
December 3, 1945). 

Fetzer Broadcasting Company ap 
plied to the Commission for author 
ity to construct a new broadcasting 
station at Grand Rapids, Michigan, 


to operate on 1230 k« with 250 watts 


Review of Recent Supreme Court Decisions 


power; but before that application 
was acted upon Ashbacker Radio 
Corporation petitioned for authority 
to change the operating frequency 
oj its station WKBZ at Muskegon so 
as to operate on the same kc as that 
on which Fetzer proposed to oper, 
ate. ‘The Commission stated that 
these proposed simultaneous opera 
tions would result in intolerable in 
terference to both applicants and 
declared that beth applications were 
mutually exclusive. ‘The Commis- 
sion granted the Fetzer application 
and then set the Ashbacker applica 
tion for future hearing. Thereupon 
\shbacker filed its petition for heat 
ing, re-hearing and other relief 
against the Fetzer application. Re 
liel was denied and Ashbacker took 
an appeal from the grant of the Fet 
zer application to the Court of Ap- 
peals for the Distriet of Columbia. 
Ii dismissed the appeal for want of 
jurisdiction, without opinion. On 
certiorari the Supreme Court re- 
served the judgment. Mr. Justice 
Douctas delivered the opinion of the 
Court. 

The opinion refers to two pro 
visions of Section 309 (a) of the Fed 
eral Communications Act. One au 
thorizes the Commission, upon ex 
amination of an application for a 
station license, to grant the same. if 
the Commission determines that 
public interest, convenience, or ne 
cessity would be served by the grant 
The other provision provides that, 
if upon examination of an applica 
tion, the Commission does not reach 
a decision, that the application should 
be granted, the applicant shall be 
notified and hearing held thereon, 
at which time the applicant shall 
have an opportunity to be heard in 
support of the application. The 
question for determination in the 
instant case is whether, when two 
mutually exclusive applications are 
filed, the statutory hearing is ac- 
corded one applicant when allowed 
after a grant of the application of 
the other applicant. The Court con- 
cludes that the right to hearing is 
not satisfied under those cir- 
cumstances, because, as the opinion 


observes: “We do not think it is 
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enough to say that the power of the 
Commission to issue a license on a 
finding of public interest, conven- 
ience or necessity supports its grant 
of one of two mutually exclusive ap- 
plications without a hearing of the 
other. For if the grant of one effec- 
tively precludes the other, the statu- 
tory right to a hearing which Con- 
gress has accorded applicants before 
denial of their applications becomes 
an empty thing. We think that is 
the case here.” 

The opinion also discusses the 
contention in support of the order 
that the hearing granted is a fair 
one because Ashbacker might suc- 
ceed since the Commission is not 
concluded at a later date from. tak- 
ing any action which it shall find 
serves the public interest, for Fetzer, 
like any other licensee, obtains no 
vested interest in any frequency. 
This contention the Court rejects as 
not being consonant with the 
hearing prescribed by the statute 
since it would place one applicant 
under a greater burden of proof than 
it would have if the two mutually 
exclusive applications had been 
heard before action on either. 

Mr. Justice FRANKFURTER delivered 
a dissenting opinion in which Mr. 
Justice RUTLEDGE joined. In this opin- 
ion stress is placed upon the view 
that the statute, dealing as it does 
with a governmental agency charged 
with the administration of a regulat- 
ing act in the public interest, is not 
to be construed as if the prescribed 
procedure pertained to litigation be- 
tween private litigants. The dissent- 
ing Opinion expresses the view that 
proper disposition of the case would 
be to return it to the Commission 
with direction that it modify its or- 
der so as to assure appropriate hear- 
ing of the Ashbacker application, 
but not to require a public hearing 
for the two mutually exclusive appli- 
cations before granting either. 

Mr. Justice BLack and Mr. Jus- 
tice JACKSON did not participate. 

The case was argued by Mr. Paul 
M. Segal for the Radio Corporation 
and by Mr. Ralph F. Fuchs for the 


Commission. 
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Labor Law-Unfair Labor Practice— 
Application by Employer to N.W.L.B. 
for Authority to Increase Wages of 
Employees for Whom Bargaining 
Representation has been Certified 


May Department Stores Co.  v. 
N.L.R.B., 90 L. ed. Adv. Ops. 131; 
66 Sup. Ct. Rep. 203; U. S. Law 
Week 4042. (No. 39, argued October 
12, decided December 10, 1945.) 


The employer, by writ of cer- 
tiorari, brought up for review the 
decree of the Circuit Court of Ap- 
peals for the 8th Circuit enforcing an 
order of the National Labor Rela- 
tions Board entered upon a finding 
by the Board that the employer had 
violated Sections 8 (5) and 8 (1) of 
the National Labor Relations act. 
Section 8 (5) 
labor practice to refuse to bargain 
collectively and Section 8 (1) pro- 
vides in substance that it shall be an 


makes it an unfair 


unfair labor practice for an employer 
to interfere with employees’ general 
rights to self-organization for col- 
lective bargaining. Upon the con- 
clusion that both of these sections 
were violated, the National Labor 
Relations Board directed, in Para- 
graph | (a) of its order, that the em- 
ployer cease and desist from refusing 
to bargain collectively with the St. 
Louis Joint Council, United Retail, 
Wholesale & Department Stores Em- 
ployees of America, C.1.O., and, in 
Paragraph | (b), that the employer 
cease and desist from interfering 
with its employees’ general rights to 
self-organization. The United States 
Supreme Court afhrmed the decree, 
with the modification indicated be- 
low at the end of the report of the 
majority opinion. 

The employer was a department 
store having about 350 departments 
and approximately 5,000 employees. 
A proceeding was begun by the Joint 
Council for determination of the 
bargaining representative for some 
‘wenty-eight employees working in 
the main and basement men’s bushel- 
ing rooms. The Joint Council, after 
an election and its certification as 
bargaining representative, requested 
a conference with the employer for 
negotiating a contract. This request 





was declined. Soon thereafter the 
employer applied to the War Labor 
Board, pursuant to Executive Order 
9250, for an upward wage adjustment 
for a large proportion of its em- 
ployees including the employees of 
the two busheling rooms. The em- 
ployer advised the War Labor Board 
that it was contesting the certification 
of the Joint Council and had there- 
fore refrained from bargaining col- 
lectively with it but that, if the Joint 
Counei!l should object to the inclu- 
sion of the employees of the bushel- 
ing rooms, the application should 
be deemed to be amended so as to 
exclude those employees therefrom. 
The employer notified the employees 
of the application. Upon these facts 
the Board found violations of both 
Section 8 (1), and Section 8 (5). 

Mr. Justice Rreep delivered the 
opinion of the Court. He discusses 
the contentions of the employer 
under four heads. 

First, he concludes that, in spite 
of the disparity between the number 
of employees representéd and the 
total number of employees, there was 
ample 


testimony to support the 


Boards’ conclusion that the em- 
ployees of the two busheling rooms 
were an appropriate unit “since these 
employees had a degree of self-or- 
ganization and a special trade which 
sufficiently differentiated them from 
other employees.” 

Second, he disposes of the con- 
tention that the Joint Council was 
not qualified as a candidate for 
bargaining representative. The Joint 
Council was not a union which the 
employees had selected and joined 
but was an association of unions 
among which was a local of which 
the employees were members. Mr. 
Justice REED points out that the local 
was represented by the Joint Council 
and concludes that in the circum- 
stances of the election here held 
there was no basis for the company’s 
objection to the certified represent- 
ative upon the ground that the plac- 
ing of the Joint Council’s name on 
the ballot used in the election might 
have misled the voters into thinking 


that employees of the busheling 
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rooms were members of the Joint 
Council itself. 

Vhird, Mr. Justice Reep takes up 
the question whether seeking author- 
ity by the employer from the Na- 
tional War Labor Board to increase 
wages, without taking up the ques- 
tion with the certified bargaining 
gent, might be an unfair labor prac- 
‘ice under Section 8 (1) of the Labor 
\ct. He points out that the employer 
urged that its failure to negotiate 
with the Joint Council in connection 
with its request for authority to 
raise wages was not an unfair prac- 
tice but only a necessary result of its 
position of nonrecognition of the 
certified representative since it could 
not give recognition to the certified 
agent and still maintain that 
position. 

After saying that it is settled law 
that the Labor Relations Act makes 
it an employer's duty to bargain col- 
lectively only with the duly rec- 
ognized or accredited representative 
of the employees, Mr. Justice REED 
states: “Employer action to bring 
about changes in wage scales with- 
out consultation and negotiation 
with the certified representative of 
its employees cannot, we think, logi- 
cally or realistically, be distinguished 
from bargaining with individuals or 
minorities. The fact that the appli- 
cation to the War Labor Board was 
not the actual increase of wages but 
a necessary preliminary does not 
make unilateral action, accompanied 
by publication of the step taken to 
the employees, any the less objec- 
tionable. The application to the 
War Labor 
lateral determination by the Com- 


Board marked a uni- 


pany that the employees of this unit 
should have the specific increase 
deemed due them by the Company or 
none at all, if the bargaining agent 
should object in accordance with 
the letter quoted above. The em- 
ployer was not getting into position 
to negotiate with the agent. He de- 
clared the contrary and proposed 
that he, as employer, would make 
the increase if 
Such 
minimizes the influence of organized 


permission were 


granted. unilateral action 


bargaining. It interferes with the 





right of self-organization by em- 
phasizing to the employees that there 
is no necessity for a_ collective 
bargaining agent.” 

Ihe Justice rejects the argument 
that the unilateral action adopted 
was necessary to preserve the em- 
ployer’s position of non-acquiescence 
and suggests that a reservation of the 
employer's rights would have been 
suficient protection. He rejects the 
claim that, under the procedure sug- 
gested, the omission of the employees 
of the two busheling rooms from the 
proposed increase would have been 
considered an unfair labor practice. 

Fourth, Mr. Justice REED con- 
siders and accepts the contention of 
the employer that the Board’s order 
was too broad in directing cessation 
not only from refusal to bargain col- 
lectively in violation of Section 8 (5) 
of the Act but also from interference 
in general with the employees’ right 
to self-organization in violation of 
Section 8 (1). He states the general 
rule as follows: “Injunctions in broad 
terms are granted even in acts of the 
widest content, when the court deerhs 
them essential to accomplish the pur- 
poses of the Act. We think that the 
Board has.the same power to deter- 
mine the needed scope of cease and 
National 
Labor Relations Act that courts have, 


desist orders under the 
when authorized to issue injunctions, 
in other litigation.” 

He concludes, however, that the 
case does not present the occasion 
for a broad direction to cease inter- 
ference with self-organization in gen- 
eral, saying: “We think that, in the 
circumstances of this proceeding, al- 
though there is a violation of Section 
8 (1) as well as 8 (5), the violation 
of.8 (1) is so intertwined with the 
refusal to bargain with a unit as- 
serted to be certified improperly that 
without a clear determination by 
the Board of an attitude of opposi- 
tion to the purposes of the Act to 
protect the rights of employees gen- 
erally, the decree need not enjoin 
Company actions which are not 
determined by the Board to be so 
motivated.” 

The majority opinion therefore 
states that. the direction to cease 
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interference with  self-organization 
should be eliminated and that there 
should be added to the direction to 
cease from refusing to bargain col- 
lectively a direction to cease from 
any other acts interfering with the 
representative’s negotiations as bar- 
gaining agent. 

Mr. Justice RUTLEDGE, with whom 
the Curer Justice and Mr. Justice 
FRANKFURTER concurred, delivered a 
dissenting opinion agreeing in the 
general afhrmance but differing as to 
the form of the modification. It is his 
view that the majority properly elim- 
inated the direction to cease from 
interfering with self-organization but 
that the direction to cease from re- 
fusing to bargain collectively should 
have been permitted to stand with- 
out any addition. He bases this result 
upon his conclusion that the em- 
ployer in making the application to 
the War Labor Board was not, un- 
der the circumstances, guilty of any 
unfair labor practice. He points out 
that the pplication was _prelimi- 
nary merely and that there was no 
finding that it adversely affected the 
union’s status among its members or 
other employees and that the em- 
ployer did not ignore the union's 
possibly legitimate status or its right 
to have a voice in the matter of the 
increase if approval by the War La- 
bor Board should materialize. He 
disagrees with the majority's view 
that an exclusion of the employees 
in question from the benefit of the 
proposed increase coupled with a 
reservation of the position of non- 
recognition of the union would have 
been safe. He says that the only 
unfair labor practice of which the 
employer was guilty was ‘that of re- 
fusing to bargain collectively. The 
latter unfair labor practice, he ar- 
gues, would serve as a basis only for 
the direction to cease from that par- 
ticular unfair practice. 

Mr. Justice 


participate. 


Jackson did not 


The case was argued by Mr. Robert 
T. Burch and Mr. Milton H. Tucker 
for the employer and by Miss Ruth 
Weyand for the Board. 
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JOSEPH D. STECHER 


The tollowing ofhcers of the Ameri- 


can Bar Association were elected at 
the last session of the Assembly in 
Cincinnati, Ohio, on December 20: 
Willis Smith, of Raleigh, North Car- 
olina, President; Joseph D. Stecher, 
of Toledo, Ohio, Secretary, and Wal- 
ter M. Bastian, of Washington, D. C., 
Treasurer. A biographical sketch of 
Mr Smith appeared in 31 A.B.A.]. 


165, and his portrait appears on 


page 12 of this issue. 

Mr. Stecher, who has served as 
\ssistant Secretary of the Association 
since 1937, was born in Upper San- 
dusky, Ohio, February 22, 1904. He 
is a graduate of Ohio Wesleyan Uni- 
-ersitv and of the College of Law of 
Ohio State University, and was ad- 
mitted to the Bar in 1928. Since that 
time he has engaged in the practice 
of law in Toledo, Ohio. Besides his 
service to the Association as Assist- 
ant Secretary, Mr. Stecher has served 
as member of the Council of the Jun- 
ior Bar Conference, 1934 to 1938, 
Vice Chairman of the Junior Bat 
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Conference, 1935-1936, Chairman of 
the Junior Bar Conference, 1936 
1937, and member of the Committee 
on Post-War Work Correlation. He 
has been active in the Ohio State Bar 
\ssociation and the Toledo Bar As- 
sociation, serving as president of the 
latter in 1941-1942. In 1936 he was 
elected President of the Toledo Jun- 
ior Chamber of Commerce, and in 
1938 received the-Distinguished Serv- 
ice Award of the United States Junior 
Chamber of Commerce for outstand- 
ing civic activity in Toledo. 

Mr. Bastian was born November 
16, 1891, in Washington, D. C., and 
has been a lifelong resident of the 
District. He received his education in 
the schools of the District and his law 
degree from Georgetown University 
in 1913, in which year he was admit- 
ted to the Bar. He has been in 
practice from that time to the pres- 
ent, except during World War I 
when he served as a Lieutenant in 
the Chemical Warfare Service. 





WALTER M. BASTIAN 


He has been active in bar associa- 
tion affairs for many years, serving as 
Ireasurer of the Bar Association of 
the District of Columbia, and later, 
1936, as President. He has been a 
member of the House of Delegates of 
the American Bar Association since 
1936. Mr. 


identified with civic affairs in the Dis- 


Bastian has long been 
trict of Columbia. He is at the pres- 
ent time general counsel of the 
Young Men’s Christian Association, 
President of the Swartzell Home for 
Children, trustee of the Hamline 
Methodist Church, a member of the 
Kiwanis Club, and chairman of one 
of the Boards of Draft Appeals for 
the District of Columbia. He is also 
a member of the Washington Board 
of Trade. For many years he was a 
lecturer at the National University 
Law School on the subjects of Evi- 
dence, Legal Ethics, Agency, Surety- 
ships, and other subjects, and is 
Chairman of the Board of Trustees 
of that University. 
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One WORLD IN THE MAK- 


ING. By Ralph Barton Perry. 
New York: Current Books, Inc. 1945, 
$3.00. Pages 275. 

With attractive modesty the au- 
thor says in the Preface that he is 
appalled at the seeming pretentious 
ness of the several chapters. “They 
traverse,” says he, ‘“‘almost all the 
fields of human learning, each of 
which has its vast literature, and its 
corps of experts. These experts have 
a decent respect for one another’s ter- 
ritories. Only a philosopher would 
rush into them all—where experts 
fear to tread—only a philosopher and 
the general public.” But that is just 
what was needed, and that is exactly 
what Professor Perry has done, and 
done well. He speaks “as one mem- 
ber of the general public to another.” 

Everyone who has labored with 
the terrible problems confronting us 
today has become painfully aware of 
their intricacy, involution, and uni- 
versality—aware not only of history’s 
seamless web, but also of the seam- 
lessness of all learning. The author 
refers to the “global solidarity in 
every field of human interest and en- 
deavor—not political and economic 
merely, but moral, legal, cultural, 
educational, and religious.” He pro- 
ceeds then to examine the problem 
of unification with reference to these 
various fields of human experience. 

During the very materialistic, sci- 
entific, and nationalistic era of the 
past fifty years, we drifted far from 
philosophy and its purpose and 
ability to teach us the fundamental 
meaning, use, and relation of our 
accomplishments. The validity of 
many of our assumptions is now ex- 
amined by the Harvard philosopher. 
He dislodges a number of fixed ideas 
regarding Law, Sovereignty, Right, 
Nationalism, Enlightened Selfishness, 


Ideals, and other subjects. The “dis 
mal science” of economics is clarified 
and made interesting, but he reveals 
that it is not the cause of all wars, 
nor such an all-important thing as 
the economic determinists would 
have us believe. 

And those who say “Humanity 
was ever thus and can’t be changed”, 
will find no support in this book. It 
concludes that the ideal of a unified 
humanity is attainable “by intelli- 
gence as well as effort.’’ It states: 
“There are always those moral rene- 
gades whose power to scandalize or 
appeal to selfishness and inertia pro- 
cures them a wide acceptance.” But 
it agrees with the Abbe de Saint- 
Pierre that “perhaps the illusion of 
a truly humane heart, whose zeal 
makes all things appear easy, is to be 
preferred to that harsh and negative 
intellect which always finds in its 
own indifference the first obstacle to 
everything which can promote the 


public good.” 


THE “CONSCIENCE OF MANKIND” 


The linen of modern thought, so 
stained by cynicism and sophistry, 
Doctor Perry rinses in clear philo- 
sophical waters and hangs out to 
bleach in mora] sunshine. He thus 
restores a word which, although in 
wrought in the fabric of our nature, 
had become almost lost from view, 
the word conscience—“‘conscience of 
mankind”, “world conscience with 
out which international institutions 
can be of no avail.” 

The problem before humanity is 
stated in the second paragraph: “It 
will appear that there are two funda- 
mentally different meanings of ‘one 
world’. There is that oneness of the 
world which has already come to pass 
-a oneness of contact and interde 


pendence brought about mainly by 


scientific and technological changes; 
and there is that oneness of the world 
which has yet to be achieved by or- 
ganization and institutions. The first 
unity sets the stage for the second in 
making it both necessary and possible. 
That these two unities are not the 
same is proved by the present war, 
which is an effect of the first unity in 
the absence of the second. Contact 
and interdependence create a prob- 
lem which if solved will result in con- 
structive good surpassing any which 
mankind has yet achieved.” The first 
chapter amplifies and explains that 
issue and closes with the sentence: 
“The 


which men can hope to live safely and 


principles and methods by 


well in this greater world will be set 
forth in the chapters that follow.” 


PRINCIPLES OF COSMOPOLITICAL 
ORDER 


Che book is not another plan on 
design for international organization, 
but rather a discussion of principles 
on which we can hope to establish 


cosmopolitical order. The author 
Says: 

Whether the world polity should 
take the form of a highly centralized 
control, describable as a superstate or 
a federal union; or of an intimate in- 
terweaving of interests describable as 

a world community; or of concurrent 
action by national governments—this 
is not a question of principle, but of 
method and degree. The prigciple is 
that there shall be a world policy 
adopted, proclaimed, and obeyed; 
and that this policy shall embrace so 
much of human affairs as may be 
necessary to prevent conflict, and to 
provide facilities of co-operation 
wherever world-wide co-operation is 
more fruitful of good than singie 
handedness, or than co-operation 


within a more limited sphere 


LAW AND THE SANCTIONS OF 


CONSCIENCI 
Ihe author recognizes, however, 


is “doubly blessed” that state of af- 


fairs in which law ahd government 
are combined—“‘a constitutional gov- 
ernment founded on law and whose 
several branches make, execute, and 
interpret law.” He recognizes the 
need of force to restrain evil, but 
would restrict its use to lawful au- 
thority. In his consideration of the 
law we are brought back to an accept- 
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ance of Natural Law, or the Law of 
Nature. He explains, however, that 
such phrase does not mean “scientific 
law’’. It refers not to physical nature 
but to human is a 
moral nature. He says: “Only the 
sanctions of reason 


nature, which 


and conscience 
reveal the full meaning of the law”, 
and then, “By reason and conscience 
afe meant nothing mysterious, trans- 
cendental, or even rare. They parti- 
cipate in the decisions of every-day 
life’. 

In its comprehensive survey and 
funda- 
mental problems of life, this book 
The Situation by 
W. MacNeile Dixon. This is a smal- 
ler book than Dixon’s work and more 
specific, more restricted to the subject 
embraced in its title. But the two 
books are alike in what Dixon says 


summary of the great and 


recalls Human 


distinguishes men from the brutes, 
their “singular faith in absolute and 
eternal values’’—values to which hu- 
manity must now return if it is to be 
saved from its own destructiveness. 

In spite of the present interest in 
the subject, the book, because of its 
seriousness and the high character of 
its thought, will not likely be popu- 
lar. It should, however, be read gener- 
ally by the teaching, religious, and 
legal professions. It would establish 
ordered thinking where now there is 
a great deal of confusion. 


Rosert N. WILKIN 


Cleveland, Ohio 


Cuter JUSTICE STONE AND 
THE SUPREME COURT. By 
Samuel J]. Konefsky. New York: The 
Macmillan Company. 1945. $3.00. 
Pages xxiv, 290. 

Professor Konefsky sets up for 
himself a modest objective in the 
writing of this book. He aims at no 
“life-size portrait of the present Chief 
Justice.” His literary effort might be 
called a profile of Chief Justice 
Stone’s judicial career, with a tenta- 
tive analysis of the great public is- 
that 
decided by the Supreme Court since 


sues have been frequently 
he became a member in 1925. Bor- 
rowing the title from one of Justice 


Cardozo’s books of essays, we might 
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say that the author attempts to assay 
the nature of the judicial process as 
it has. been developing in Chief 
Justice Stone’s judicial opinions. 
The chapter titles reveal the 
been 
selected by the author for appraisal. 
Professor Konefsky deals successively 


“public issues’’ which have 


with the taxing power in inter-gov- 
ernmental relations, the commerce 
clause, the scope of federal power, 
administrative 
process, the judicial regulation of 


restraints upon the 
state legislation, and the safe-guard- 
ing of civil liberties. hen follows 
his concluding chapter, which sums 
up and evaluates generally the judi- 
cial career of Chief Justice Stone 
to date. 

Professor Konefsky concludes 
that the learned Justice has shown 
certain tendencies sufficiently so that 
they may be set down in his summa- 
tion: 

(1) The Chief Justice is opposed 
to “arid constitutionalism” that em- 
phasizes labels and concepts and 
minimizes the realities and actual- 
ities of life. No doubt Justice 
Holmes would translate “arid consti- 
tutionalism”’ into his familiar ‘““brood- 
ing omnipresence” of law. 

(2) The Chief 
fact-finding and supports the scien- 


Justice favors 
tific processes which were first de- 
veloped and popularized by Mr. 
Brandeis in his fact-finding brief in 
Muller vy. Oregon,’ and later exten- 
sively used by him during his judicial 
career in the Supreme Court. 

(3) The present Chief Justice 
strongly rejects the notion that the 
Supreme Court is a super-legislature 
equipped by authority and ability 
to pass upon the wisdom or ex- 
pediency of State and Federal legisla- 
tive experiments. 

(4) But the Chief Justice follows 
the Holmes-Brandeis_ school of 
juristic thought in a turn-about-face 
which strongly defends the right and 
duty of thé Supreme Court to review 
state or federal legislation when it 
seeks to curb freedom of speech, of 
religion or of the press. Then he 
strikes out boldly in favor of the 
“freedom of human mind and spirit” 
even though this judicial nullifica- 


tion contradicts, facially at least, his 
previously announced _let-the-legis- 
lature-alone policy. 

(5) Finally, he pleads for judicial 
restraint and for the recognition by 
the judiciary that the only check 
upon the exercise of limitless judicial 
power is the self-restraint of the 
judges. 

This summarizes in a general way 
the course of Professor Konefsky’s 
book. The author thinks that Chief 
Justice Stone’s greatest contribution 
has been his emphasis upon the con- 
stitutional guaranty of “liberty of 
mind,” evidenced in his famous dis- 
sent in Minersville School District 
v. Gobitis, the so-called ‘Flag 
Certain it is that the 
Gobitis case indicates the persuasive- 


Salute” case. 


ness of the Chief Justice in his own 
Court, when it is recalled that the 
single dissent of Chief Justice Stone 
in the Gobitis case was translated 
into the majority opinion of the 
Supreme Court three years later in 
West. Virginia Board of Education v. 
Barnette.? Within the kimits of the 
modest purpose set forth in Profes- 
sor Konefsky’s Preface, he has made 
a creditable ad interim appraisal of 
Chief Justice Stone’s judicial accom- 
plishments in the Supreme Court 
during the past twenty years. 


WALTER B. KENNEDY* 


Fordham University School of Law. 


*With deep regret the JOURNAL 
reports to its readers that Walter B. 
Kennedy died on December 30. He 
was the Dean of Fordham University 
Law School, a frequent contributor 
to the Fordham Law Review and 
other law periodicals, and a valued 
member of the Journal’s staff of in- 
dependent reviewers (see 31 A.B.A.]. 
214). He had long been a scholarly 
but outspoken critic of the under- 
mining of the doctrine of stare decisis 
(See 30 A.B.A.J. 398; 31 A.B.A.]. 
534). His present review was writ- 
ten a few days before the illness 
which led to his death at the age of 61. 





1. 208 U.S. 412 (1908). 

2. 310 U.S. 586 (1940). 

3. West Virginia Board of Education vy. 
Barnetie, 319 U.S. 624 (1943). 
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Tue ANATOMY OF PEACE. By 
Emery Reves, New York and Lon- 
don: Harper & Brother. 1945. $2.00. 
Pages 275. 


Emery Reves has written a bold, 
blunt, incisive book, which should 
be one of the most influential in its 
veneration. Already it is being avid- 
ly read and deeply pondered by a 
widening circle of thoughtful people, 
and many of those who read it are 
seized with an evangelistic fervor 
which leads them to pass it on to 
others and to challenge the reason- 
ing powers, even the good faith, of 
any who hold back from full ac- 
ceptance and active advocacy. 

That kind of book is bound to 
travel fast and far, and to become 
the scripture for a new crusade. Prob- 
ably only its uninviting title has kept 
it from being a “best seller,” as its 
penetrating quality and great import- 
ance demand that it should be. Rare- 
ly has so brilliant a volume been 
retarded by a title so inadequate and 
non-descriptive, at least to “popular 
readers” who select books by their 
titles. In this respect, as well as in 
its significance, it recalls Angell’s The 
Illusion and The 
Golden Bough, with which it ranks. 


Great Fraser’s 

Its “blind” titling may be for- 
tunate, and perhaps was intended, 
because this is no book to be taken 
up by anyone who is unwilling or 
unable to think. 
wish to prepare themselves in mind 


For all those who 


and spirit to face and discuss real- 
istically the problems of restoring 
peace, justice and law to a war-torn 
world, Mr. Reves’ 
obligatory reading. 


small book is 


‘THe NEED FoR ’Wor_Lp Law” 
Mr. Reves’ basic thesis is one 
which has an appeal to lawyers. It is 
so simple that to state it is to make 
reply difficult. He points out that the 
average citizen, whose life, family 
and property are 
fected by violence or by war, has a 
voice and vote in making the laws 


profoundly af- 


which maintain and enforce peace, 
order and justice in his own country, 
but has no way of helping to create 
or enforce laws which would main- 


tain and enforce peace and justice in 


the world, through control over mat- 
ters on which the peace and security 
of the world depend. The concepts 
of the “sovereignty” of nation-states 
intervene to bar him from having a 
voice in those things. The creation 
and enforcement of law in world af- 
take 
eignty”; on the contrary, so long as 


fairs does not away “sover- 
nation-states and their nationals are 
not amenable to law and justice in 
the world sense, there can be no 
durable liberty or security for indi- 
viduals and no enforceable peace. 

Therefore, he concludes that in- 
ternational organization is ineffec- 
tive if it leaves the world community 
powerless to bring into being, and to 
enforce, an adequate body of law in 
the international sphere, along with 
a World Court to interpret such laws 
and a world police to enforce observ- 
ance of them. He points out that 
peoples such as the Poles, Bulgari- 
ans, Greeks, Rumanians, Germans, 
who have made war on each other 
through the centuries in Europe, 
live together amicably in the United 
States, because here their loyalty is to 
a unit of government and law-mak- 
ing which is larger and more di- 
versified than their race or a nation- 
state dominated by their race. “A 
working, world-wide legal order’’ is 
envisioned as required for world 
peace, even as a system of law-mak- 
ing, impartial judicial interpreta- 
tion, and vigorous enforcement if 
need be; is the means of peace within 
each Nation. 

THE “SCIENCE OF HUMAN 
RELATIONSHIP” 

Mr. Reves is a British publisher 
and author, of Hungarian birth, who 
has been a resident of the United 
States since 1941. His book is bril- 
liant, readable, and deeply challeng- 
ing. It squares up to the last challenge 
put to paper by President Franklin 
D. Roosevelt, that “if civilization is to 
survive, we must cultivate the science 
of human relationship—the ability of 
peoples of all kinds to live together 
and work together in the same world, 
at peace.” Mr. Reves’ solution is 
through government, justice and law 
—the right and power of all Nations 
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and all peoples to have a voice in 
making world laws which will vouch- 
safe peace and security against of- 
fenses by Nations. So long as a Nation 
is left “sovereign” in the sense that it 
is amenable to no law and no court 
without its consent, Mr. Reves sees 
no basis for a lasting peace. 


IssuES ARE ALREADY ARISING 
Much 
pected in San Francisco, the world is 


sooner than anyone ex- 
brought face to face with challeng- 
ing issues as to the adequacy of the 
Charter and the Organization which 
were so hopefully launched on the 
shores of the Golden Gate. The pic- 
ture as to the probable efficacy of 
both the peace-making and the peace- 
enforcing procedures is not what it 
was when Germany surrendered, 
seven long months ago, or when the 
San Francisco Conference signed the 
Charter. Many 
thrown on the table for world debate, 


things have been 
by staunch friends of the Charter 
and the UNO. It is no longer easy 
to dismiss Mr. Reves’ thesis as “pre- 
mature,” “unrealistic,” and “wishful 
thinking.” The hopes of the world, 
the chance for civilization to protect 
and save itself, may sooner or later 
lie in some such approach as may 
follow logically from this book. On 
many — too many, I think — points 
which are ancillary or non-essential 
to its main thesis, the work contains 
“strong meat’’—angles not discussed 
in this review but unlikely to find 
ready acceptance. 

Many readers who. have con- 
fidence in the Charter and are intent 
on giving full support to the UNO 
as the great first step, will have 
doubts as to the wisdom of pressing 
for further advances in international 
organization before there is unity and 
confidence in the work of the UNO. 
Much can and will be accomplished 
under the UNO, in the direction of 
the declaration and acceptance of 
rules of law in the international 
sphere. The Canadian and American 
Bar Associations have pointed out 
one excellent way of bringing this to 
pass, and are continuing their co- 
operation to that end. The Charter 
(Article 13) empowers the General 
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\ssembly to encourage “the progres- 
sive development of international! 
law and its codification.” Treaties, 
conventions, and the decisions of the 
reconstituted International Court of 
Justice, will add continuously to the 
scope and authority of international 
law, even before there has been an 
independent and comprehensive 
statement of it. There need be no dis- 
loyalty to the Charter and the UNO 
in an open-minded examination of 


Mr. Reves’ forecast of eventual goals. 


“How LONG WILL THE CHARTER 
ENDURE?” 


Sharing importance with the book 
itself is the “open letter to the Amer- 
ican people,” printed on the “jacket” 
of the volume. Its twenty signers in- 
clude Former Associate Justice Owen 
J. Roberts, United States Senators 
J. W. Fulbright, Claude Pepper, and 
Elbert D. Thomas, Presiding Bishop 
Henry St. George Tucker of the 
Protestant Episcopal Church, and 
Robert J. Watt, international rep- 
resentative of the American Federa- 
tion of Labor, who fulfilled so rugged 
a role as consultant in San Francisco. 
Ihe signers question how long the 
United Nations Charter will endure: 
“With luck, a generation? A cen- 
tury?” They urge “peace by law” as 
preferable to “peace by luck.” They 
warn against a relaxed feeling that 
the ratification of the Charter sets 
up the machinery to prevent another 
war; they declare that ‘““The Charter 
is a tragic illusion unless we are ready 
to take the further steps necessary to 
organize peace.” They quote what 
President Truman said in Kansas 
City, on his way east from San Fran- 
cisco: 

It will be just as easy for nations 
to get along in a republic of the world 
as it is for you to get along in the re- 
public of the United States. Now 
when Kansas and Colorado have a 
quarrel over the water in the Arkansas 
River they don’t call out the Na- 
tional Guard in each state and go to 
war over it. They bring a suit in the 
Supreme Court of the United States 
and abide by the decision. There 
isn’t a reason in the world why we 
cannot do that internationally. _ 

“A Worvp-WIpE LEGAL ORDER” 


The central thought of these 


representative sponsors of the book 
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is in the following paragraph: 
For thousands of years men have 

learned that wherever there is govern 
ment by law there can be peace, and 
where there is no law and no govern- 
ment, human conflicts have been sure. 
The San Francisco Charter, by main- 
taining the absolute sovereignties of 
the rival nation-states, thus preventing 
the creation of superior law in world 
relations, resemblés the Articles of 
Confederation of the thirteen original 
American republics. We know that 
this confederation did not work. No 
league system ever attempted in 
human history could prevent conflict 
between its members. We must aim at 
a federal constitution of the world, a 
working world-wide legal order, if we 
hope to prevent an atomic World 
War. 

Much that Reves has written so 
emotionally, as to the need for evolu- 
tionary steps toward a world con- 
census, toward world law in limited 
fields, and a world conscience and will 
for peace and justice, with whatever 
sacrifice of nation-state “sovereignty” 
and “‘self-determination” may be in- 
volved, is likely to find an increasing 
acceptance in the minds of men of 
good will. But when he puts organ- 
ized religion and the free enterprise 
system in the same category as nation- 
states, as obstacles to his “Universal- 
ism”, his emotionalism arouses un- 
necessary resentinents against his pri- 
mary objective. So I doubt if this is 
the preachment which will lead 
America along the path to the world 
order which he envisions. That pres- 
entation within the framework of the 
American tradition has still to be 
written. Nevertheless, the present 
volume is one which American law- 
yers will do well to buy, and read 
with open but critical mind, as back- 
ground for issues which are upon us 
before we could be ready for them. 

WitiiaM L. RANSOM 
New York 


Tue NEWSPAPER, ITS MAK- 
ING AND ITS MEANING. By 
Members of the Staff of The New 


York Times. New York: Charles 
Scribner's Sons. 1945. $2.00. Pages 
v, 207. 


‘The New York Times has achieved 
a unique position in the newspaper 











field. Playgoers who see the delight- 
ful musical comedy “Up in Central 
Park” are reminded of the part the 
Times played in the overthrow of 
the Tweed Ring; but other journals 
have histories equally noteworthy. 
The Times has never exerted the 
political power of its London homo- 
nym; for, as Walter Bagehot said, in 
" “made 
No great person- 
ality has ever dominated the Times 
as when men opened the Tribune 
“to see what Greeley says’. It has 
never attempted the cleverness that 
gave the old Sun the reputation of 
being the best written and the worst 
printed paper in New York. Despite 
its circulation it has been lacking in 


its time “The Thunderer’ 


many ministries. 


the kind of personal appeal that gave 
some of the Northcliffe papers such 
vogue. It wouldn’t occur to any one 
to write a song about it like the one 
that went the rounds of the London 
halls, carrying the refrain 
“With the kind permission of the 


music 


Daily Mail’. But as a purveyor of 
news no paper has ever approached 
the spacious Times. Lawyers read it 
and rely on it, for prompt informa- 
tion as to many matters which, in 
these strange modern days, have a 
large bearing on daily work in our 
profession. 

This is the story—related by mem- 
bers of the Times staff—of how the 
More than a million 
words a day come to the Times: of 
these some 125,000 are used. We are 
told, by the men and women who do 


job is done. 


the work, how the stories are gath- 
ered, selected for publication and put 
on the printed page. Chiefly empha- 
sized are the operations of the Wash- 
ington Bureau, described by its head, 
Arthur Krock; the methods of the 
foreign correspondent, revealed by 
Anne O’Hare McCormick; and the 
function of the national reporter, dis- 
cussed by Turner Catledge. This is 
appropriate, as it is in these rather 
than in the metropolitan field that 
the Times is nationally preéminent. 

Lester Markel, the Sunday editor, 
sets forth the objectives of that edi- 
tion (other than the main news sec- 
tion, the sports, the financial, and 
the real estate sections): to give a ré- 
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sumé, with added facts, of the news 
of the week; to supply background; 
to interpret and in the Magazine to 
furnish the opinions of experts. For 
Times readers this is probably the 
most useful feature of the volume. In 


any event I have found that Mr. Mar- 
kel has shown me how to read the 
news feature sections with enhanced 
interest and increased 
ing. My only regret is that he did not 
deal more at length with the book 
review section. 

Of almost equal interest are the 
explanations by the specialists of 
their procedure. Hanson Baldwin 
gives the basis of his opinion on mili- 
tary affairs. Brooks Atkinson insists 
that the task of dramatic criticism is 


understand- 


“to look at the theatre from the au- 
dience’s point of view”, and argues 
that 
theatre when it is written in the heat 
of excitement just after the curtain 
has fallen.” 

The editorial page of the Times 
probably receives less praise and 
more criticism (in my opinion largely 
undeserved) than any other depart- 
ment of the paper. For this reason 
it is unfortunate that the methods of 
determining policy and preparing 
editorials are not gone into more 
fully. 

For the Times reader this is a 
valuable handbook. It is confined to 
one newspaper: 
American journalism are generally 
applicable. It is factual: newspapers 
their reporters and makers have been 
fictionized, romanticized and_ ideal- 
ized beyond recognition. It is diffh- 
cult, if not impossible, to read any 
newspaper with discrimination and 
properly to assess the value of what 
one reads. Here is at least some help. 


“a review conveys more of the 


few discussions of 


WALTER P. ARMSTRONG 
Memphis, Tenn. 


T OWARD A DEMOCRATIC 


NEW ORDER. By David Bryn- 
Jones. Minneapolis: The University 
of Minnesota Press. 
Pages vii, 288. 

This book has hall-marks of the 
process by which it was created— 
group discussions 


1945. $3.50. 


during some 


twenty years, in the Department of 
International Relations at Carleton 
College, Northfield, Minnesota. The 
author is the chairman of that de- 
partment. The challenging contents 
would not lend themselves to cursory 
or brief review, and it is ordinarily 
no province of “Books for Lawyers” 
to point out areas of agreement 
or argue grounds of dissent. But 
this book could hardly be analyzed 
except from the background of a 
point of view 

The writing of such an exposi- 
tion is itself one of the phenomena of 
our times. Here is a bold attempt to 
synthesize a whole philosophy and 
program for the world of tomorrow— 
for the policies of governments, the 
evolution of law, the readjustments 
of industry and commerce, the re- 
lationships of the Nations, ‘he treat- 
ment of minorities, the eventualities 
in international organization. Noth- 
ing is taken for granted, and little 
that exists is treated as suitable for 
the “new order” or likely to continue 
unchanged in it. No kindly word is 
said for adherence to the republican 
form of government, under which 
Americans have achieved for them- 
selves great gains in every form of 
well-being. 

The lawyer who is willing to face 
the realities of the moods and phi- 
losophies which are getting the upper 
hand in most of the world will find 
in Bryn-Jones’ work a well-reasoned 
and honest-minded effort to bring 
together the broken parts of old 
faiths and build something which 
micht gain acceptance. Bryn-Jones’ 
fundamental thesis is that the crisis 
of our generation cannot be solved 
in terms of nineteenth century ideas 
and that “democracy” must be “re- 
defined” in terms of the economic, 
technological, social and_ political 


facts of the present world. 


THE FAILURE OF “THE LIBERAL 


‘TRADITION”’ 


With others who have come to the 
same conclusions for different rea- 
sons, Bryn-Jones recognizes that the 
“liberal 
“failed to meet the challenge of the 


so-called tradition” has 


industrialized and integrated world 


“Books for Lawyers 


He is aware that the “‘lib- 
“definite limi- 
these “in time 

principles.” He 


of today.” 
concept had 
also, that 
compromised its 


eral” 
tations”; 


shows less awareness that the livery 
and vocabulary of the great “liberal 
tradition” were stolen and used by 
many who were not “liberals” at all 
and whose official acts undermined 
almost every tenet of that historic 
iaith of free men. Words and avowals 
in public utterances have come to be 
mere phrases which are voiced for 
their own sake and have little rela- 
tionship to the thinking and action 
of those who utter them. Bewildered 
and cast loose by the betrayals of 
the ancient faith, men are seeking a 
new creed by which to live and test 
their institutions, and Byrn-Jones 
sees that “They have not always 
been wise in their quest.” 

The suffi- 
ciently the scope and brave purpose 
of the worth-while book which the 


above will. indicate 


author has evolved from the evi- 
dently searching seminars under his 
auspices. Here is no preachmem of 
a disguised and destructive radical- 
ism, but rather an attempt to give 
new life and future efficacy to the 
which animated 


philosophy great 


and authentic “liberals” such as 
Abraham Lincoln, John Stuart Mill, 
James Russell Lowell, Grover Cleve- 
land, Henry George, John Morley, 
Dr. Charles W. Eliot, Charles Evans 
Hughes, Newton D. Baker, Roscoe 
Pound—kindly and “uncommon” 
men who had “the long look” and 
men who 


were cocksure, 


sought to find what they could do 


never 


for their community, their country, 
their time, not what their country 
could do for them. The above list is 
of types, and is not meant to be in- 
clusive—each reader will make _ his 
own enumeration. 


THE “LIBERAL” FAITH IS OF 
Tue Spiri 
Byrn - Jones’ thinking places great 
stress on the remaking of the “lib- 
eral” credo as to economic and indus- 
trial structures in the light of the 
technological advance and the ma 
terialistic gains. He leaves at least 
room for doubt whether the earnest 
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\ssembly to encourage “the progres 
international 
law and its codification.” Treaties, 


sive development of 


conventions, and the decisions of the 
reconstituted International Court of 
Justice, will add continuously to the 
scope and authority of international 
law, even before there has been an 
independent and comprehensive 
statement of it. There need be no dis- 
loyalty to the Charter and the UNO 
in an open-minded examination of 
Mr. Reves’ forecast of eventual goals. 


“és 


How LonG WILL THE CHARTER 
ENDURE?” 

Sharing importance with the book 
itself is the “open letter to the Amer- 
ican people,” printed on the “jacket” 
of the volume. Its twenty signers in- 
clude Former Associate Justice Owen 
J. Roberts, United States Senators 
J. W. Fulbright, Claude Pepper, and 
Elbert D. Thomas, Presiding Bishop 
Henry St. George Tucker of the 
Protestant Episcopal Church, and 
Robert J. Watt, international rep- 
resentative of the American Federa- 
tion of Labor, who fulfilled so rugged 
a role as consultant in San Francisco. 
Ihe signers question how long the 
United Nations Charter will endure: 
“With luck, a generation? A cen- 
tury?” They urge “peace by law” as 
preferable to “peace by luck.” They 
warn against a relaxed feeling that 
the ratification of the Charter sets 
up the machinery to prevent another 
war; they declare that ‘““The Charter 
is a tragic illusion unless we are ready 
to take the further steps necessary to 
organize peace.” They quote what 
President Truman said in Kansas 
City, on his way east from San Fran- 
cisco: 

It will be just as easy for nations 
to get along in a republic of the world 
as it is for you to get along in the re- 
public of the United States. Now 
when Kansas and Colorado have a 
quarrel over the water in the Arkansas 
River they don’t call out the Na- 
tional Guard in each state and go to 
war over it. They bring a suit in the 
Supreme Court of the United States 
and abide by the decision. There 
isn't a reason in the world why we 
cannot do that internationally. 

“A Worwp-WIpeE LEGAL ORDER” 


The central thought of these 


representative sponsors of the book 
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is in the following paragraph: 
FR 

For thousands of years men have 
learned that wherever there is govern 
ment by law there can be peace, and 
where there is no law and no govern- 
ment, human conflicts have been sure. 
The San Francisco Charter, by main- 
taining the absolute sovereignties of 
the rival nation-states, thus preventing 
the creation of superior law in world 
relations, resemblés the Articles of 
Confederation of the thirteen original 
(American republics. We know that 
this confederation did not work. No 
league system ever attempted in 
human history could prevent conflict 
between its members. We must aim at 
a federal constitution of the world, a 
working world-wide legal order, if we 
hope to prevent an atomic World 
War. 

Much that Reves has written so 
emotionally, as to the need for evolu- 
tionary steps toward a world con- 
census, toward world law in limited 
fields, and a world conscience and will 
for peace and justice, with whatever 
sacrifice of nation-state “‘sovereignty” 
and “self-determination” may be in- 
volved, is likely to find an increasing 
acceptance in the minds of men of 
good will. But when he puts organ- 
ized religion and the free enterprise 
system in the same category as nation- 
states, as obstacles to his ‘“‘Universal- 
ism’’, his emotionalism arouses un- 
necessary resentments against his pri- 
mary objective. So I doubt if this is 
the preachment which will lead 
America along the path to the world 
order which he envisions. That pres- 
entation within the framework of the 
American tradition has still to be 
written. Nevertheless, the present 
volume is one which American law- 
yers will do well to buy, and read 
with open but critical mind, as back- 
ground for issues which are upon us 
before we could be ready for them. 

WitLiAM L. RANSOM 
New York 


Tue NEWSPAPER, ITS MAK- 
ING AND ITS MEANING. By 
Members of the Staff of The New 


York Times. New York: Charles 
Scribner's Sons. 1945. $2.00. Pages 
U, 207. 


‘The New York Times has achieved 
a unique position in the newspaper 


field. Playgoers who see the delight- 
ful musical comedy “Up in Central 
Park” are reminded of the part the 
Times played in the overthrow of 
the Tweed Ring; but other journals 
have histories equally hoteworthy. 
The Times has never exerted the 
political power of its London homo- 
nym; for, as Walter Bagehot said, in 
its time “The Thunderer” “made 
many ministries.” No great person- 
ality has ever dominated the Times 
as when men opened the Tribune 
It has 
never attempted the cleverness that 
gave the old Sun the reputation of 
being the best written and the worst 
printed paper in New York. Despite 
its circulation it has been lacking in 
the kind of personal appeal that gave 
some of the Northcliffe papers such 
vogue. It wouldn’t occur to any one 
to write a song about it like the one 
that went the rounds of the London 
halls, carrying the refrain 
“With the kind permission of the 
Daily Mail’. But as a purveyor of 
news no paper has ever approached 
the spacious Times. Lawyers read it 
and rely on it, for prompt informa- 
tion as to many matters which, in 
these strange modern days, have a 
large bearing on daily work in our 
profession. 

This is the story—related by mem- 
bers of the Times staff—of how the 
job is done. More than a million 
words a day come to the Times: of 
these some 125,000 are used. We are 
told, by the men and women who do 
the work, how the stories are gath- 
ered, selected for publication and put 
on the printed page. Chiefly empha- 
sized are the operations of the Wash- 
ington Bureau, described by its head, 
Arthur Krock; the methods of the 
foreign correspondent, revealed by 
Anne O’Hare McCormick; and the 
function of the national reporter, dis- 


“to see what Greeley says”. 


music 


cussed by Turner Catledge. This is 
appropriate, as it is in these rather 
than in the metropolitan field that 
the Times is nationally preéminent. 

Lester Markel, the Sunday editor, 
sets forth the objectives of that edi- 
tion (other than the main news sec- 
tion, the sports, the financial, and 
the real estate sections): to give a ré- 
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sumé, with added facts, of the news 
of the week; to supply background; 
to interpret and in the Magazine to 
furnish the opinions of experts. For 
Times readers this is probably the 
most useful feature of the volume. In 
any event I have found that Mr. Mar- 
kel has shown me how to read the 
news feature sections with enhanced 
interest and increased 
ing. My only regret is that he did not 
deal more at length with the book 
review section. 

Of almost equal interest are the 
explanations by the specialists of 
their procedure. Hanson Baldwin 
gives the basis of his opinion on mili- 


understand- 


tary affairs. Brooks Atkinson insists 
that the task of dramatic criticism is 
“to look at the theatre from the au- 
dience’s point of view’, and argues 
that “a review conveys more of the 
theatre when it is written in the heat 
of excitement just after the curtain 
has fallen.” 

The editorial page of the Times 
probably receives less praise and 
more criticism (in my opinion largely 
undeserved) than any other depart- 
ment of the paper. For this reason 
it is unfortunate that the methods of 
determining policy and preparing 
editorials are not gone 
fully. 

For the Times reader this is a 
valuable handbook. It is confined to 
one newspaper: few discussions of 
American journalism are generally 
applicable. It is factual: newspapers 
their reporters and makers have been 
fictionized, romanticized and _ ideal- 
ized beyond recognition. It is difh- 
cult, if not impossible, to read any 
newspaper with discrimination and 
properly to assess the value of what 
one reads. Here is at least some help. 


into more 


WALTER P. ARMSTRONG 
Memphis, Tenn. 


"Ss oes A DEMOCRATIC 
NEW ORDER. By David Bryn- 
Jones. Minneapolis: The University 
of Minnesota Press. 1945. $3.50. 
Pages vii, 288. 

This book has hall-marks of the 
process by which it was created— 


group discussions during some 








twenty years, in the Department of 
International Relations at Carleton 
College, Northfield, Minnesota. The 
author is the chairman of that de- 
partment. The challenging contents 
would not lend themselves to cursory 
or brief review, and it is ordinarily 
no province of “Books for Lawyers” 
to point out areas of agreement 
or argue grounds of dissent. But 
this book could hardly be analyzed 
except from the background of a 
point of view. 

The writing of such an exposi- 
tion is itself one of the phenomena of 
our times. Here is a bold attempt to 
synthesize a whole philosophy and 
program for the world of tomorrow— 
for the policies of governments, the 
evolution of law, the readjustments 
of industry and commerce, the re- 
lationships of the Nations, the treat- 
ment of minorities, the eventualities 
in international organization. Noth- 
ing is taken for granted, and little 
that exists is treated as suitable for 
the “new order” or likely to continue 
unchanged in it. No kindly word is 
said for adherence to the republican 
form of government, under which 
Americans have achieved for them- 
selves great gains in every form of 
well-being. 

The lawyer who is willing to face 
the realities of the moods and phi- 
losophies which are getting the upper 
hand in most of the world will find 
in Bryn-Jones’ work a well-reasoned 
and honest-minded effort to bring 
together the broken parts of old 
faiths and build something which 
might gain acceptance. Bryn-Jones’ 
fundamental thesis is that the crisis 
of our generation cannot be solved 
in terms of nineteenth century ideas 
and that “democracy” must be “re- 
defined” in terms of the economic, 
social and 


technological, political 


facts of the present world 


THE FAILURE OF “THE LIBERAL 


TRADITION” 


With others who have come to the 
same conclusions for different rea- 
sons, Bryn-Jones recognizes that the 
“liberal 
“failed to meet the challenge of the 


so-called tradition” has 


industrialized and integrated world 


“Books for Lawyers 





He is aware that the “‘lib- 
“definite limi- 
these “in 

principles.” He 

shows less awareness that the livery 


of today.” 
eral” concept had 


tations’; also, that time 


compromised its 


and vocabulary of the great “liberal 
tradition” were stolen and used by 
many who wére not “liberals” at all 
and whose official acts undermined 
almost every tenet of that historic 
faith of free men. Words and avowals 
in public utterances have come to be 
mere phrases which are voiced for 
their own sake and have little rela- 
tionship to the thinking aad action 
of those who utter them. Bewildered 
and cast loose by the betrayals of 
the ancient faith, men are seeking a 
new creed by which to live and test 
their institutions, and Byrn-Jones 
sees that “They have not always 
been wise in their quest.” 

The sufh- 


ciently the scope and brave purpose 


above will. indicate 
of the worth-while book which the 
author has evolved from the evi- 
dently searching seminars under his 
auspices. Here is no preachmene of 
a disguised and destructive radical- 
ism, but rather an attempt to give 
new life and future efficacy to the 
which animated 


philosophy great 


and authentic “liberals” such as 
\braham Lincoln, John Stuart Mill, 
James Russell Lowell, Grover Cleve- 
land, Henry George, John Morley, 
Dr. Charles W. Eliot, Charles Evans 
Hughes, Newton D. Baker, Roscoe 
Pound—kindly and “uncommon” 
men who had “the long look” and 
were never cocksure, men who 
sought to find what they could do 
for their community, their country, 
their time, not what their country 
could do for them. The above list is 
of types, and is not meant to de in- 
clusive—each reader will make his 


own enumeration. 


THE “LIBERAL” FAITH IS OF 
THE Spirit 
Byrn - Jones’ thinking places great 
stress on the remaking of the “lib- 
eral” credo as to economic and indus- 
trial structures in the light of the 
technological advance and the ma 
terialistic gains. He leaves at least 
room for doubt whether the earnest 
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voices in his pragmatic groups sensed 
deeply that the true “liberal” faith 
has ever been of the soul and spirit 
of man; that its basic concept is the 
dignity and worth of men and 
women as individuals, their freedom, 
their well-being, their chance to live 
their lives in their owr way; and that 
the long-run objective is not what 
they can “get” from government or 
what government can take from 
some men to give to many, but to 
enable or help men to improve them- 
selves and their own lives and to pro- 
tect them from all tyranny over their 
minds, their opportunities, or their 
liberties, whether such molestations 
come from their own or other gov- 
ernments, their own or other ide- 
ologies, and from arbitrary power in 
governmental or in private hands. 


THE BREAK-DOWN OF TRADITIONAI 


“LIBERALISM” 


Historically, break-down and sub- 
mergence of the traditional “liberal” 
faith have come with invasions by 
totalitarian and_ collectivist 


phil- 
osophies, with the ascendancy of 
“strong” government for its own 


sake, with the arraying of class 
against class and the inroads of mate- 
rialistic cynicism, with the uprooting 
of beliefs in the sacred character of 
long-cherished institutions, with a 
deadening of the spirit by depend- 
ence on the bounties of government, 
with men thinking less altruistically 
about others as they precariously ac- 
quire more for themselves, with a 
‘social consciousness” of self-interest 
superseding the individual “con- 
cience” of the Golden Rule and the 
Sermon on the Mount, and with 
the disappearance of a friendly, 
open-minded, understanding attitude 
toward all manner of men and all 
manner of Nations. Once all this is 
perceived, “‘old faiths still have a 
meaning”, are worth living for and 
fighting for, do not depend on mech- 
anistic changes in the structures of 
government, industry, or world coop- 
eration, and are not shattered be- 
cause the beginnings of constructive 
thinking may not yet have placed 


them in proper perspective. 
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APPRAISAL OF THREE ASPECTS 
OF THE Book 


As to the internal political affairs 
of his own and other republican 
countries, the future of law and con- 
stitutional limitations and the secu- 
rity of individual rights against over- 
the author 
seems not to hold fast to what has 


weening government, 
been tested by experience and has on 
the whole worked better than the ex- 
periments under .or after absolutism. 
Nor does the author seem to offer a 
definitive substitute. As to the sig- 
nificance of labor organization and 
the applications of the democratic 
principles which need to be carried 
into employer-employee _ relation- 
ships, the author makes a contribu- 
tion, but does not leave a sense of 
certainty as to his adherence to essen- 
tials of the “free enterprise’’ system 
or as to his realization that integrity 
in method is essential to a truly 
democratic process, both in the tim- 
ing and supervision of employee 
elections and in the impartiality and 
competence of fact-finding. 

In the field of internationalism, 
the insincerities and mistakes which 
weakened the League of Nations, the 
three-way conflict between imperial- 
totalitarianism 
(Fascism-Communism), and_renas- 


ism (colonialism) , 


cent democratic faith in what can 
be builded on and from the United 
Nations Organization, the author 
seems to have a firmer grasp of objec- 
tives. Yet he nowhere faces the facts 
that, with nearly all of the earth’s 
surface under the control, for the 
first time in history, of governments 
which he would have to characterize 
as “liberal” or “radical”, there is still 
no peace, no observance of the At- 
lantic Charter or assurance of “the 
four freedoms”, and that in large 
parts of the world, the dominance of 
totalitarianism has been extended, 
not lessened, since VE-day, small 
” remain 
submerged and subject, and mil- 
lions of human beings live in fear 
and want, under if not because of 


nations and “little peoples’ 


governments which identify them- 
selves with “the new order”. 


Bryn-Jones’ writing has no “‘de- 
featist” tinge; it resounds with faith 


in democracy as he would re-define 
and adapt it; but the present stage of 
that process leaves an uneasy feeling 
that almost any kind of a world 
might, and probably would, result 
from general acceptance of a_phi- 
losophy which heeds few land-marks, 
offers no chart, and seems to depend 
mostly on a compass which veers 
rapidly in all directions. 
WILLIAM L. RANSOM 

New York 


Recent Publications 

‘THe UNirep STATEs AND Britain. By 
Crane Brinton. The American 
Foreign Policy Library. Sumner 
Welles, editor. Cambridge, Mass.: 
Harvard University Press. $2.50. 
Pages 305. 

My Heap ANnp My Heart. A Little 
History of Thomas Jefferson and 
Maria Cosway. By Helen Duprey 
Bullock. With preface by Carleton 
Sprague Smith. New York: G. P. 
Putnam’s Sons. $3.00. Pages 235. 

SOME REFLECTIONS ON JURISPRU- 
DENCE. By W. W. Buckland. New 
York: The Macmillan Company. 
$1.75. Pages 115. 

PEACE, SECURITY AND THE UNITED 
Nations. By Hans Morgenthau. 
Chicago: The University of Chi- 
cago Press. $1.50. Pages 134. 





CHIEF JUSTICE 
HARLAN FISKE STONE 
(Continued from page 4) 

tempting a review of his judicial 
career, his decisions during one of 
the most controversial periods in the 
history of the Court, or the outstand- 
ing qualities of his work. We hai! 
him here as an admired and beloved 
jurist—the genial friend of many 
members of the American Bar As- 
sociation, a gifted son of New Eng- 
land soil, a truly great American. 
Professor Samuel J. Konefsky has 
recently written a trenchant but 
controversial book on “Chief Justice 
Stone and the Supreme Court.” In 
“Books for Lawyers” in this issue, 
Dean Walter B. Kennedy of the 
Fordham University College of Law 
sketches the scope of Professor Ko- 
nefsky’s book. 
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Practising lawyers eusde to the 
oO ee, oO 
current LAWMAGAZINES 


CrIMINAL LAW — “The Treat- 
ment of the Kecidivist in the United 
The 


crime arising out of the disloca 


States’: current increase in 
tions caused by the war, makes an 
article under the above title in the 
October issue of The Canadian Ba) 
(Vol. XXIII—No. 8; 


630-673) , especially timely. The au- 


Review pages 
thor, Professor George K. Brown, ol 
St. Lawrence University, notes the de- 
velopment of more stringent penal- 
ties for second and third offenders, en- 
acted by many of the states following 
World War I. 
historical background of the prin- 


He sets forth also the 


ciple incorporated in penal statutes 
that heavier. penalties should be im- 
posed upon those who repeat their 
crimes. Special attention is given to 
the “Baumes Law” adopted by the 
State of New York in 1926. The ar- 
ticle gives a valuable analysis of the 


““ 


differing types of recidivist statutes. 
(he author’s conclusion is that 
there has been no movement in the 


, United States for a special treatment 


to be given to the persisent offender 
other than an increased severity of 
punishment. In this respect, the 
trend in the United States he finds, 
differs from that in many European 
countries. He also concludes that 
the American theory of harsher pun- 
ishment, which was developed in the 
early 1920s as a result of the public’s 
distrust of “soft” penal legislation, 
has not been effective in practice and 
has been met with the strenuous op- 
position of both the courts and crim- 
inologists. He believes that greater 
attention should be given to the re- 
formability of persistent offenders 
through more intelligent parole tech- 
niques and that the indeterminate 
sentence should be utilized for those 


convicts who are found to lack re- 





formable characteristics. 

This article is part of a series of 
“English Studies in Criminal Sci- 
ence.” It carries with it a preface by 
Sir Gerald Dodson, Recorder of Lon- 
don, and a foreword by Professor 
Thorsen Sellin, of the University of 
Pennsylvania, under whose supervi- 
sion Professor Brown worked. It is 
interesting to note that both the dis- 
tinguished English judge and the 
eminent American criminologist are 
in agreement that the treatment of a 
habitual offender in both countries 
requires radical revision in the light 
(Ad- 
dress The Canadian Bar Review, Ot- 


of scientific facts of penology. 


tawa Electric Building, Ottawa, Ont.; 
price for a single copy; 75 cents) . 


Dyvorce —“The International 
Validity of Divorces”: The increas- 
ing confusion “in these days of in- 
ternational marriages, due to easy 
travel, world trade and such recur- 
rent phenomena as armies of occu- 
pation”, resulting from the differing 
and often inconsistent attitudes of 
the courts of various countries on 
the recognition of divorce decrees, is 
the subject of an informative and 
well-reasoned contribution to the 
October issue of The Law Quarterly 


Review (Vol. 61—pages 352-372), by- 


Edztor’s Note: 


Professor G. C. Cheshire. 

The article is written from the 
viewpoint of the difficulties encoun- 
tered by an English spouse who has 
been married to a national of an- 
other country. Since the basis for the 
jurisdiction of the English courts is 
found to be domicile, while in most 
of the countries in Europe it is na- 
difficult 


arise and are discussed. An Ameri- 


tionality, many problems 
can lawyer reading the article is 
struck immediately by the parallel 
of the international confusion and 
that which exists within the United 
States by virtue of the recent de- 
cisions of our own Supreme Court as 
to the validity of Nevada divorces, 
in other states of the Union. The 
author refers in some detail to the 
decisions in Williams v. North Caro- 
lina. His purpose is to suggest legis- 
lation which may reduce the num- 
ber of cases in which hardship re- 
sults from the lack of uniformity 
among the various countries in the 
recognition to be given to foreign 
divorces. He suggests for England 
legislation which would provide in 
effect that: 

A decree of divorce grated to 
parties by a Court of the country 
where they are resident shall be recog- 
nized as valid in England, provided 
that the cause for which the decree 
was granted is sufhcient by the per- 
sonal law, and provided that both 
parties were personally subject to the 


jurisdiction of the Court. 


(Address: —The Law Quarterly Re- 
view, The Carswell Co., Ltd., To- 
ronto, Ont.; price for a single copy: 
$1.75). 


Members of the Association who wish to obtain any article referred to 


should make a prompt. request to the address given with remittance of the 


price stated. If copies are unobtainable from the publisher, the JOURNAL 


will endeavor to supply, at a price to cover the cost plus handling and 


postage, a planograph or other copy of a current article. 
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Law Magazines 


Bisecrions-Poticsiat Commit- 
Hatch 
Many lawyers will recall that 


tee Expenditures and_ the 
Act’: 
the $3,000,000 ceiling on the annual 
contributions and expenditures of 
political committees, imposed in 
1940 by the Hatch Act, was popu- 
larly considered to mean that no 
more than that amount could hence- 
forth be spent by any party in a 
presidential campaign. In some quar- 
ters such a restriction was supposed 
to be salutary. John W. Lederle, As- 
sistant Professor of Political Science 
at the University of Michigan, in 
the leading “comment” in the Octo- 
ber issue of the Michigan Law Re- 
view (Vol. 44—No. 2; pages 294-299) 
proposes with considerable cogency 
that the ceiling should be removed. 
He finds that its imposition in 1940 
was not based upon any determina- 
tion of what actually should be the 
reasonable cost of a_ presidential 
campaign, and that in fact various 
committees of the two major parties 
appear to have spent in the 1940 
campaign more than $22,000,000 
and in 1944 more than $20,000,000. 
Moreover, as his comment shows, a 
Senate Investigating Committee in 
1944 found that the extensive pres- 
entation of issues and candidates in 
a national campaign is basic to suc- 
cessful operation of the democratic 
process and necessarily requires ex- 
penditures of a sum greater than 
$3,000,000. 

The nullification of the apparent 
intent of the Hatch Act, through 
the operations of “independent” po- 
litical committees, is deemed to be 
proof enough of the cynical ap- 
proach to reform legislation, even 
in high political circles. For this rea- 
son, Professor Lederle believes that 
there should be a sincere effort to 
mould public opinion through un- 
relenting publicity on campaign con- 
and 


tributions expenditures. He 


agrees with the Senate Committee 


that such publicity may regulate the 


size of campaign funds more effec- 


(Ad- 
Ann 


tively than a statutory ceiling. 
dress Michigan Law Review, 
Arbor, Mich.,; 
copy: $1.00). 
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price for a_ single 


] wsURANCE—"The War and Avti- 
ation Clauses in Life Insurance 
Policy”: An analysis of the legal ef- 
fect of ‘war’ and ‘aviation’ clauses 
in life insurance policies is in the 
October issue of the Nebraska Law 
Review (Vol. XXIV—No. 3; pages 
264-278). John L. Barton, of the 
Omaha Bar, points out that the 
courts, in construing war clauses, 
and apart from the question of cau- 
sation, are concerned primarily with 
the question whether the clause con- 
ditions payment upon the broad 
ground of status in military service, 
or upon the narrower ground of ac- 
tual engagement in a military serv- 
ice. This explains in large measure 
the varying results reached in recent 
cases arising out of World War II. 
Nebraska 
Law, Lincoln 8, Neb.; 


(Address: Law Review, 
College of 


price for a single copy: 25 cents) . 


Lazor LAW —“Wage_ Assign- 
ments in Pennsylvania—The Need 
for Judicial and Legislative Clarifi- 
cation”: In the October issue of the 
University of Pennsylvania Law Re- 
view (Vol. 94—No. 1; pages 19-58), 
Professor Paul W. Bruton grapples 
with the legal problems ,involved in 
wage assignments under the law of 
Pennsylvania. The painstaking anal- 
ysis of judicial decision and the pres- 
ent state of the law should prove 
invaluable to the Pennsylvania prac- 
titioner and legislator, and also has 
useful bearing on parallel questions 
which are not infrequent in other 
jurisdictions. The author points out 
that partial wage assignments im- 
the employer various 


} sose U pon 


burdensome legal obligations and in 


. practical effect make him a collect- 


ing agency for a great variety of 
purposes: t. e., union dues, contri- 
butions to employee welfare associa- 
tions, -hospital insurance, purchase 
of necessities on the employees’ ac- 
count, payment of personal loans 
made to employees, purchase of war 
bonds, tc. Tracing the historic de- 
velopment of the common law with 
respect to 


wage assignments and 


analyzing the present unsettled state 
of the law, the author recommends a 
restatement of the 


common law 
along lines which would clarify ex- 
isting uncertainties. He also proposes 
that the legislature should give con- 
sideration to the enactment of legis- 
lation which will regulate wage as- 
signments so as to bring the law of 
wage abreast of the 
times. (Address: University of Penn- 
sylvania Law Review, 3400 Chestnut 
Street, Philadelphia 4, Pa.; price for 
a single copy; 75 cents). , 


assignments 


Lecat BIOGRAPHY—“‘Mr. Jus- 
tice William Johnson and the Com- 
mon Facts of Life’: For the lawyer 
who still finds pleasure or relaxation 
in reading of the personalities of 
American jurisprudence in an earlier 
day and in tracing the evolutions of 
constitutional doctrine, there is a 
treasure in the articles contributed 
to the Michigan Law Review (Vol. 44 
~Nos. | and 2; pages 59-112 and 243- 
293), by A. J. Levin, of.the Michigan 
Bar, who has delved .deeply and 
written extensively, as to the dy- 
namic and literal-minded colleague 
of Chief Justice Marshall (See 42 
Mich. L. Rev. 803; 43 Mich. L. Rev. 
497). Johnson started with the facts 
and searched for over-all intent, in- 
stead of giving to instruments and 
statutes what he described, in Ogden 
v. Saunders, as ‘a severely literal con- 
struction’. He declared, in Gibbons 
v. Ogden, that “One-half the doubts 
in life arise from the defects of lan- 
he rejected the preconcep- 
tions of “natural law”; like Benja- 
min Franklin, his contemporary, he 
“stood for opening the avenues of 
knowledge”. All in all, Mr. Levin 
has made a scholarly and readable 


guage”; 


portrayal of a great jurist who was 
over-shadowed by the preeminence 
of Marshall. The two installments 
of his narration are significant yard- 
sticks by which to admeasure many 
things which have come to pass, in 
a jurisprudence which at times re- 
sembles quicksilver. Address Michi- 
gan Law Review, Ann Arbor, Mich.; 
price for a single copy: $1.00 each, 
for the two issues). 
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ParrNersHips — “Legal, Tax, 
ind Practical Problems Under Part- 
nership Purchase and Sale Agree- 
ments Coupled With Life Insur- 
ance’: Under the common law as 
well as under the Uniform Partner- 
ship Act, a partnership dissolves on 
the death of a partner; and the sur- 
viving partner has the duty to liquid- 
ate the partnership assets and to 
distribute to the personal representa- 
tive of the deceased partner the 
decedent’s proportionate share of the 
net remaining assets after payment 
of partnership liabilities. In the 
September issue of the Southern 
California Law Review (Vol. XIX— 
No. 1; pages 1-31), Richard H. For- 
ster, of the law faculty of the Uni- 
versity of Southern California, 
discusses principally the problems 
arising when the partners, or the 
partnership, make use of life in- 
surance policies to assist them in 
providing additional funds in the 
event of the death of a partner so 
that the surviving partner will be 
able to continue on with the business 
and the family of the deceased 
partner will still receive considera- 
tion for the decedent’s share of the 
business. The practicing lawyer who 
is endeavoring to prepare a satisfac- 
tory agreement to eliminate the 
necessity for liquidation by the sur- 
viving partner will find this com- 
prehensive analysis of considerable 
help. Among the topics considered 
are the relative advantages and dis- 
advantages of having the insurance 
proceeds payable to the widow of 
the deceased partner, to the dece- 
dent’s estate, to a trustee or to the 
surviving partner; agreements re- 
quiring the surviving partner to 
make some provision for the dece- 
dent’s estate out of the continued 
operation of the business; agreements 
vesting the.interest of the deceased 
partner in the surviving partner im- 
mediately upon death; tax basis of 
the partnership assets in the hands 
of the surviving partner; applicabil- 
ity of income and estate taxes to 
insurance proceeds; community prop- 


erty problems; use of settlement 


options under insurance policies; 
methods of valuation in arriving at 
the price to be paid for the interest 
of the deceased partner; rights of 
partnership creditors; and treatment 
of existing insurance policies upon 
revision of old purchase and sale 
agreements. (Address: Southern Cali- 
fornia Law Review, 3660 University 
Avenue, Los Angeles 7, Cal.; price 
for a single copy: $1.00). 


Parents—Patent Licenses and 
the Antitrust Laws”: An article in 
the October issue ofthe Nebraska 
Law Review (Vol. XXIV—No. 3; 
pages 225-229), by James MclI. Hen- 
derson and William H. Henderson, 
of the Antitrust Division of the De- 
partment of Justice, sketches signifi- 
cant features of the patent system re- 
lating to patent licenses, the abuses 
of the patent system, and the reme- 
dial decisions of the courts under 
the Federal antitrust laws. Refer- 
ence is made also to recent legislative 
trends toward correcting abuses. The 
criticisms made by the authors as to 
the decisions in E. Bement & Sons v. 
National Harrow Co. (186 U. S. 70), 
and United States v. General Eleetric 
Company (272 U. S. 476), sanction- 
ing price control by the patentee 
under license agreements to manu- 
facture and sell, may not be consist- 
ent with proper regard to the prac- 
ticalities of the manufacturing and 
the marketing patented devices. (Ad- 
dress: Nebraska Law Review, Col- 
lege of Law, Lincoln 8, Neb.; price 
for a single copy: 25 cents). 


Stocks AND BONDS—“When- 
Issued Securities Trading in Law 


and Practice’: The September issue 


of The Yale Law Journal, received, 


on December 14, contains the most 
discussion 
thus far put together on the above 
subject (Vol. 54—No. 4; pages 741- 
798). The joint authors are Louis 


exhaustive and_ useful 


Loss, Counsel to the Trading and 
Exchange Division of the SEC, and 
Raymond Vernon, Assistant to the 


Law Magazines 





Director of that Division. They state 
that they their personal 
views, but those views do not stray 
far from consistency with SEC inter- 
pretations and attitudes. There is a 
wealth of well-documented material 
in this leading article, from the de- 
cisions of courts and the regulations 
and rulings of the SEC, which a prac- 
ticing lawyer-with problems in that 
field will do well to buy and keep. 
(Address: The Yale Law Journal, 
127 Wall Street, New Haven, Conn.; 
price for a single copy: $1.25). 


express 


Trusts — “The Massachusetts 
Prudent Man in Trust Investments”: 
The leading article in the Novem- 
ber issue of the Boston University 
Law Review (Vol. XXV—No. 4; 
pages 307-347) is a readable study 
of the Massachusetts Trustee's In- 
vestment Rule (sometimes referred 
to as “the prudent man rule’’), as 
applied by Massachusetts courts. The 
author, Mayo Adams Shattuck, a 
former president of the Massachusetts 
Bar Association and a member of 
the Board of Bar Examiners for 
Massachusetts, also compares the 
Massachusetts rule with the New 
York or “legal list rule.” While “the 
prudent rule” has the ad- 
vantage of flexibility, Mr. Shattuck 


man 


notes that it depends upon an ob- 
jective standard and that accord- 
ingly, in its application, “it is pos- 
sible for a trial justice who is not 
himself a man of prudence, discre- 
tion and intelligence to do a maxi- 
mum of injustice to a trustee who is 
not guilty of anything other than an 


honest but misguided error of judg- 


ment.” For this reason, the author 
urges that lawyers and courts of those 
jurisdictions which have adopted 
“the prudent man” model statute or 
have otherwise embraced the Mass- 
achusetts rule, should acquaint them- 
selves with the considerate aititude 
of the Massachusetts courts toward 
the problems of trustees. (Address: 
Boston University Law Review, 11 
Ashburton Place, Boston, Mass.; 
price for a single copy: 70 cents). 
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(Continued from page 25) 
make it really effective we must look 
forward to some means of establish- 
ing international law. Will not the 
Senator agree that the term ‘interna- 
tional law’ is a misnomer as we un- 
derstand it?” 

Senator Morse replied that, “I 
am not sure the Senator is correct. 
However, I do agree that if we are 
going to settle those international 
disputes which have in them the 
basis of war, I think it is important 
that we broaden the bracket of so- 
catled 


definition of justiciable disputes is 


justiciable disputes, as the 


now applied in the realm of inter- 
national law. But here again we are 
dealing with a problem which can- 
not be solved overnight. As a nation, 
our first step is, in my opinion, to 
commit ourselves to the compulsory 
jurisdiction of the World Court on 
the basis of justiciable disputes as 
think 


that is a minimum which we should 


now defined and limited. I 
do. Then, as the decades unfold, | 
hope that the type of disputes which 
will be submitted to the Interna 
tional Court will be enlarged so that 
fifty 


years from today many international 


twenty years, thirty years, or 


controversies, which we now con- 
sider as not being subject to inter- 
national law determination, will be 
submitted to the jurisdiction of the 
International Court. As the people 
of the world learn how to live in co- 
operation with each other, and as 
they build up greater and greater 
confidence in the strength of inter- 
national justice, impartially admin 


istered, I believe we will find the 
nations of the wyrld submitting 
many issues to a court of interna- 


tional justice which they now, under 
the so-called justiciable dispute rule, 


would not submit.” 


The Future of 

International Legislation 

As to the future rules of the General 
Assembly and the World Court, in 
the UNO, Senator Morse declared 
that, “I think that the General As- 
sembly of the United Nations Or- 
ganization should gradually become 





American Bar Association Journal 


a4 


Obligation of America to World Court 


looked 


tional legislative body. As the inter- 


to be upon as an interna- 


national organization develops | 
hope that within twenty or thirty 
years, indeed, in less time than that 
if the people can adjust themselves 
to the concept sooner, the General 
Assembly will, in effect, be propos 
ing international legislation on 
matters which history has shown to 
the 


that on the basis of such legislation 


have been causes of war, and 
any disputes which may arise there- 
after will be submitted to the Inter- 
national Court of Justice for judicial 
determination. 

“I do not think that the exercise 
of such a legislative function will 
endanger legitimate nation sover- 
eignty, but rather will protect it. I, 
of course, think the world no longet 
can afford to recognize any sovereign 
right on the part of any nation to 


aggressive war.” 
Work of the Old Court 
Is Highly Praised 
“In all the discussion prior to the 
Charter,” 
Senator Morse, ‘and in all the con- 


wage 


San Francisco continued 
ferences, including Dumbarton Oaks 
and the Washington Conference ol 
Jurists, no question was raised as to 
the fairness and judicial impartial- 
itv of the old Permanent Court of 
International Justice. Its record is a 
glorious record of men who sat on 
an international bench, not as rep- 
resentatives of any particular nation 
but as world judges. As Senators 
know, the selection of judges on the 
old 


made on the basis of representation 


International Court was not 
by nations. The statute of the new 


Court as set forth in the Chartei 
adopts the same basic procedures for 
selecting the Court’s judges. The 
World Court judges have been men 
sitting over the years as representa- 
tives, not of any nation, but of the 
peoples of the world, carrying out 
what they considered to be a sacred 
trust in applying judicial principles 
to the determination of disputes fall- 
ing within their jurisdiction. They 
have done great honor to the ju- 
dicial process.” 


Moral Obligation of 
the United States 
Senator Morse quoted provisions of 
the Charter, including Article 33, 
Section I, and Article 36, Section 3, 
and the whole of Chapter XIV of 
the Charter, as placing strongly 
upon the United States “the moral 
obligation to accept the jurisdiction 
of the World Court as to all justicia- 
ble issues’”’—not as a legal obligation, 
in view of the optional clause, but 
that it would be “impossible to rec- 
oncile our refusal to do so with 
principles of international morality 
and fair dealing.” 
He that “At San 


cisco a majority of the delegations 


added Fran- 
wished to require that all parties to 


the new statute confer on the new 


Court jurisdiction over legal dis- 
putes. The Conterence did not take 
that step, but when it decided to 
leave the matter to the option of 
each State, it also adopted a recom- 
mendation to the members of the 
organization that as soon as possible 
they make declarations recognizing 
the obligatory jurisdiction of the In- 
ternational Court of Justice accord- 
ing to the provisions of Article 36 of 


the new Statute.” 


American Bar Association 
Journal Is Quoted 
In support of his position, Senator 
Morse read, or spread at length on 
the record, various articles appear- 
ing in the AMERICAN Bar Assocta- 
rlON JOURNAL, including the full text 
of the editorials urging an American 
declaration under Article 36 of the 
Statute, which appeared successively 
in our August, September, October 
and November numbers; also, an 
article by Professor Phillip C. Jessup 
in the October issue of the American 
Journal of International Law. 
Senator Morse then reviewed, in 
convincing detail, the history and 
background of the failure of the 
United States to 
under Article 36 of the old Statute. 
In so doing, he made a scholarly and 


file a declaration 


invaluable review of the origin and 
purposes of Article 36, and quoted 
in full the excellent article on that 
subject by Professor Lawrence 
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Preuss, in the September 1945 issue 
of the Department of State Bulletin 
He sketched also the political con- 
siderations which, in the Confer- 
cence, led finally to a reluctant relen- 
tion of the “optional jurisdiction” 
clause, instead of steps forward to- 
desired 


ward the universality ol 


yuu isdiction. 


American Foreign Policy 
Has Been Handicapped 


In the latter part of his cogent ad- 
dress, the Senator from Oregon made 
an impressive factual showing of the 


| ways in which the foreign relations 


and policies of the United States 
have been impaired and held back 
since 1920, because of the failure to 
vo along with the great majority of 
the Nations in submitting legal dis- 
putes to obligatory jurisdiction of 
the Court. 

“In taking this step,” he de- 
clared, “we are taking perhaps the 
casiest hurdle of any of those which 
we must face in our search for inter- 
national security. We simply say that 
we will abide by the law. If there is 
any question as to what the law is, 
we will let the Court decide. This 


| merely conforms to our general prac- 


tice as a Nation. We have demon- 
strated a very general willingness to 
submit our legal problems to ad- 
judication, and there is no question 
as to our willingness to do so in the 
future. But if we can give this as an 
assurance, undertaking in advance, 
we will have done a very great deal 
in the direction of establishing the 
rule of law as the governing rule of 
international relations. And we will 
also have kept faith with ourselves 
as a Nation and a people which rec- 
ognizes the supremacy of law over 
lorce. 

“The magnitude of this hurdle 
has no doubt been greatly lessened 
the war, and the 
demonstrations we have had of the 
results of interna- 
tional relations. Jurists and students 


as the result of 


lawlessness in 


of international relations have long 
given the idea of general compulsory 
jurisdiction of legal questions very 
wide support. When I originally in- 
troduced this resolution I referred to 


Elihu Root 


twenty-five years ago in support of 


the remarks of made 
this concept. He was then a member 
of the advisory committee of jurists 
which drafted the statute of the Per- 
manent Court of International Jus- 
tice, and that committee proposed 
general compulsory jurisdiction of 
the carefully defined categories of 
cases involving legal questions. ‘The 
proposal was vetoed by the League 
organs, but only after a very inte? 
esting debate, especially in the As- 
sembly, in which reference was made 
to the fact that the struggle to en- 
dow the Court with jurisdiction ac- 
tually went clear back to the Hague 
1907. Of 
1907 they did not even succeed in 


Conference of course, in 


Court. 
Since that time we have made some 


establishing a permanent 
progress, we have at least accepted 
the idea of the Court, but the Court 
is only of value to the extent that it 
has jurisdiction to deal with the 
that 
Also in these thirty-eight years othe: 


problems require attention. 
events have taken place, which seem 
to throw some doubt on the reality 
of the progress we can claim. 
“These events would seem _ to 
Mr. that the 
time has come to assume the small 


risk which is involved in saying that, 


indicate, President, 


so far as we are concerned, and as 
among other States assuming the 
same obligation, we will abide by 
the law, and we agree that in case of 


question, the International Court of 


Justice may decide what the law is. 


“Rightly or wrongly, Mr. Presi- 
dent, may I digress for a moment to 
say there will be those among the 
peoples of other nations of the world 
who will say that our refusal now 
to accept the compulsory jurisdic- 
tion of the World Court means that 
we will reserve, because of our posi- 
tion of great military power un- 
equaled by any nation in the world, 
the right finally to determine any 
issue that we do not want to submit 
to the compulsory jurisdiction of 
the Court by resort to might or at 
least a take-it-or-leave-it dictate. 

“T know that such an accusation 
will never have foundation in 
fact, but why, I ask, Mr. President, 


any 









should we follow a course of action 
in connection with this issue which 
even gives any basis for a suspicion 
that the United States is not ready 
and willing now to carry out to 
every letter and phrase of the San 
Francisco Charter, all of the peace- 
ful procedures for the settlement of 
international disputes? 

“TI close, Mr. President, by asking 
this question: What is it that makes 
it impossible for us now to live up 
to the recommendation of the San 
Francisco Conference? 

“My answer to the question, if 
there is an answer, is fear. Fear of 
what? Apparently fear that within 
the United Nations Organization we 
may be faced with a combination of 
nations who may play power poli- 
tics against us and not act in good 
faith in relation to their pledges 
under the San Francisco Charter. | 
have no such fear. I am not afraid, 
Mr. President, that the other nations 
who have accepted compulsory jur- 
World Court will 
not live up to their obligations, but 
I am fearful that other nations will 
that has 
pledged itself, as I think we have 
pledged ourselves, to follow a course 
of pacific settlement of international 


isdiction of the 


fear any nation which 


disputes, and then refuses at the very 
time the United Nations Organiza- 
tion the first 
fearful that 
other nations will fear that any na- 


starts to function in 


instance—I say I am 


tion which refuses to submit all of 
its justiciable disputes to the com- 
pulsory jurisdiction of the World 
Court is a nation that wishes to keep 
a ghost in its diplomatic closet. 
“Mr. repeat, the 
hour is historic, the obligation sac- 


President, I 


red, the challenge great. We have a 
great opportunity to forge a mighty 
patter of international controls 
based upon justice by accepting the 
jurisdiction of the World Court 
now.” 

At the end of his historic plea for 
the World Court and American sub- 
mission to its jurisdiction, Senator 
Morse submitted the revised text of 
(now S. Res. 196), 
which is commented on editorially 


in this issue. 


his proposal 
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The 


An issue of interest and considerable 
importance to the profession of law, 
whose members often accept public 
assignments from a sense of duty 
without desire for public office, has 
arisen through the resignation of the 
whole legal staff of the Joint Com- 
mittee of the Congress, which has 
been investigating the responsibility 
‘for the disaster to American ships 
and planes at Pearl Harbor and on 
the island of Oahu, T.H., on Decem- 
1941. As the retirement of 
former Attorney General William D. 
Mitchell and his associates was an- 
nounced as this issue of the JOURNAL 
goes to press, it is impracticable to do 


ber 7, 


more than chronicle the facts, with- 
out present commentary on their sig- 
nificance to the profession and the 
country or prediction as to their prob- 
able aftermath. 

All members of the Joint Com- 
mittee are lawyers of mature legisla- 
tive experience, as well as standing 
because of professional work or serv- 
In the nature of 
things, these selected representatives 
of the major political parties have a 
relationship to partisan maneuvers 


ice on the bench. 


and quests for partisan advantage. 
Ihe Chairman of the Joint Comrnit- 
tee has been the majority leader in 
the Senate. The subject-matter of 
investigation is one on which rumors 
have been rife, individual opinions 
varied, and the interests of National 
security paramount while the war 
raged. 

The Committee's legal staff, head- 
ed by Mr. Mitchell at the age of 71 
years and including Gerhard Gesel, 
chief assistant counsel, and Jule M. 
Hannaford and John E. Masten, was 
made up of lawyers who sought no 
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public office and because of their pro- 
fessional obligations, would be un- 
willing to remain long in a public 
post. They were willing to serve for 
a reasonable but limited period of 
time, and to do so without pay, be- 
cause they had been asked to accept 
as a matter of professional duty. 

They worked untiringly, assembled 
the evidence which they deemed to 
be pertinent, and formed their own 
clear ideas as to the nature of the 
issues and the advisable scope of the 
proofs. They envisaged a task which 
they could complete early in Janu- 
ary; after that, it would be for the 
Committee members to prepare and 
champion their own reports and 
conclusions. 


The Unexpected 

Scope and Length 

of Questioning 

Under a republican form of con- 
stituuonal government, the processes 
of legislative investigation are ple- 
nary, and cannot always be kept with- 


_in bounds by counsel, however com- 


petent and industrious. Members of 
the Committee, themselves experi- 
enced trial lawyers, have persisted in 
protracted questionings, in search 
for facts which they said that they 
believed had been withheld. The 
Committee’s function is one deserv- 
ing the utmost of fairness, fearless- 
ness, and abstention from partisan- 


ship. As the holiday recess and the 
year’s end drew near, at least sixty 
the Committee's 
to be essential had 
not been heard at all, and only eight 


witnesses whom 


counsel deem 


witnesses had been completely exam- 
ined since November 15. An addi- 
tional angle was that members of the 
Committee have had their time and 
primary efforts taken away from their 
normal legislative tasks, which cur- 
rently are of great importance and 
urgency, and Chairman Barkley, al- 
though viewing the withdrawal of 
the legal staff as “a tragedy,” has 
indicated that he, too, might have 
to resign, because of his duties as 
majority leader in the Senate. 

The 700-word statement in which 
Chief Counsel made his request for 
release poses a question as to what 
lawyers should do, when they accept 
a call to serve in a public professional 
task, do so capably and without pay, 
and then find that the inquiry will 
last much longer than they can af- 
ford to be away from their law offices. 
What unexpressed reasons, if any, 
as to the course of the investigations, 
the nature of the revelations, and the 
course pursued by individual mem- 
bers of the Committee, may have 
been factors in the withdrawals, have 
not been disclosed at this writing. 

In what must have been a hard 
avowal to decide on and make, Mr. 
Mitchell said: 


Chief Counsel Mitchell's 
Statement 


“When I undertook to serve the Com- 
mittee as Chief Counsel, I believed 
that my services would not be needed 
beyond early January. This resulted 
from several factors: 

“T had and still have a definite 
conviction, that the real purpose of 
this Committee was to present facts 
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which would permit a final answer 
io this basic question: 

“Who was responsible for the 
failure of our forces at Hawaii to be 
on the alert and for the admitted fail- 
ire to use to the best advantage such 
defense facilities as were available at 
Pearl Harbor. 

“The point we have reached in 
the hearings makes it evident that a 
complete replacement of the Com- 
mittee’s legal staff is necessary. 

“The Committee began its hear- 
ings November 15 and has been sit- 
ting regularly for a month, including 
all Saturdays but one. During that 
period only eight witnesses have been 
completely examined, and we esti- 
mate that as the field of inquiry by 
Committee members has widened out 
and new witnesses have been added 
to the list, there remain at least sixty 
witnesses to be examined. Many of 
these witnesses are quite as crucial as 
those who have testified. At the rate 
of progress during the past month, 
it seems certain that several more 
months of hearings will be required. 

“The joint resolution of the Con- 
gress, under which the Committee is 
acting, requires a final report of the 
Committee to be made not later than 
January 3, 1946. I assumed that time 
limit meant what it said. 


Time Limit 
Could Have Been Met 


“I had every reason to feel that the 
essential facts bearing on this basic 
question could be presented thor- 
oughly within the time set. There 
had already been six inquiries into 
this question. As a result we had as 
a starting point the testimony of more 
of the principal participants and a 
substantial amount of documentary 
material previously assembled. 

“At the beginning of my employ- 
ment, as I then informed the Com- 
mittee, I undertook with my staff to 
spend approximately six weeks in the 
preparation of evidence and I stated 
to the Committee that commencing 
on or about November 15 we would 
be in a position to present in an or- 
ganized and orderly fashion the evi- 
dence which we had assembled. 


Counsel Should Not 
Control Scope 


“I have never had the idea, nor do I 
have it today, that counsel should be 
the sole judge as to what evidence 
should be presented to the Commit- 
tee or what avenues of inquiry the 
Committee should follow. I thought 
that there are certain essential facts, 
as to which there could be no doubt 
as to pertinence or relevance, which 
counsel should present at the outset 
in order to lay out the basic ground- 
work. I thought and so stated to the 
Committee that at the conclusion of 
this presentation, which we had every 
reason to feel could be completed 
well within the time limit set, the 
Committee would then be in a posi- 
tion to appraise the case as a whole 
and determine what additional evi- 
dence was required or whether any 
other witnesses should be called. 

“Since the start of the hearing 
it has become increasingly apparent 
that some members of the Committee 
have a different view than that enter- 
tained by counsel, either as to the 
scope of the inquiry or as to what is 
pertinent evidence. This has been 
reflected in extensive examination by 
some members of the Committee far 
beyond what the legal staff antici- 
pated. 


Unexpected Duration 
of Hearings 


“This unexpected development dur- 
ing the last month has made it clear 
to me and all of my staff that it is 
not possible to complete the hearings 
within anything approximating the 
time I originally anticipated, and 
accordingly, I am certain of my own 
inability, and that of my staff, to see 
the job through to the end. All of my 
staff accepted their places on my ex- 
pectation and assurances that they 
would not be held for any consider- 
able time after January first. My own 
obligations and responsibilities put 
me in the same position. 

“This outcome is a source of deep 
concern and regret to me, and to the 
other members of my staff. I did not 
want the place as counsel, but under 
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the circumstances I felt I could not 
refuse it. 


Depressed Because 
New Data Not Presented 


“I had hopes to perform a useful pub- 
lic service in aiding to present pub- 
licly all the pertinent facts which 
would pérmit the Committee, the 
Congress, and the public, to answer 
the questions in their minds. Our 
entire staff has worked days, nights 
and Sundays for two months and a 
half. We have produced, or prepared 
for introduction, much pertinent evi- 
dence that has never been produced 
at any previous inquiry about Pearl 
Harbor. We are all depressed that 
because of the course of the proceed- 
ings we have not been able to pre- 
sent it. 

“It is necessary for me to ask the 
Committee to arrange for other coun- 
sel to carry on. If that is done with 
reasonable promptness there should 
be no serious break in the hearings. 
We have already done a large part of 
the work in digging out and organiz- 
ing basic material and documents, 
and arranging for the witnesses. 


A New Staff 
Must Take Over 


“I want to make it clear that there 
has been no restriction placed upon 
counsel by any member of the Com- 
mittee or by any agency of the Gov- 
ernment as far as presenting perti- 
nent evidence is concerned. We have 
had access to all pertinent records 
and have received complete coopera- 
tion from all Government depart- 
ments concerned. I feel sure that this 
same condition will continue. 

“We will make every effort to aid 
the new counsel in preparing for 
their work and, during that process, 
we can, if the Committee desires, 
continue, for the rest of December 
and for a short time in January, pre- 
senting evidence to the Committee so 
that the new legal staff can pick up 
the case and carry on.” 
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The Charter and the Future} 


POEs 7 


by Frederic M. Miller 


CHIEF JUSTICE OF THE SUPREME COURT OF IOWA; STATE DELEGATE FROM IOWA IN THE HOUSE OF DELEGATES, VICE 
CHAIRMAN OF THE ASSOCIATION'S SPECIAL COMMITTEE ON THE ORGANIZATION OF THE NATIONS FOR PEACE AND LAW 


The Charter unanimously approved 
and signed in San Francisco was the 
product of hard, patient work. It 
was hammered out the hard way, 
from the ground up. It rests on a 
It provides the 
machinery from which solutions of 
the world’s problems may be worked 
out, if we are as careful in the use 


solid foundation. 


we make of that machinery as we 
were in its fabrication at San Fran- 
cisco. This is not a weak Charter as 
some would have you believe. It has 
strength that comes from the way in 
which it was worked out, by men 
who wanted to do the right thing 
and wanted to agree. 

I shall refer to a few specific pro- 
visions of the Charter. Early in the 
meetings of the American consult- 
ants, it was vigorously urged that an 
International Bill of Rights be in- 
cluded in the Charter. But that was 
not to be, for a very good reason. 
Article 2 of the Charter sets forth 
the principles that govern the Or- 
ganization. Paragraph 7 thereof was 
proposed originally by the four 
sponsoring Governments and was 
certain to be included. It provides 
as follows: 

“Nothing contained in the present 
Charter shall authorize the United 
Nations to intervene in matters which 
are essentially within the domestic 
jurisdiction of any state or shall re 
quire the Members to submit such 
matters to settlement under the 
present Charter; but this principle 
shall not prejudice the application 
of enforcement measures under Chap- 
cer Vil.” 





* Judge Miller was present in San Fran- 
cisco during the Conference as an associate 
consultant to the American delegation. In 
these excerpts from his address before the 
Illinois State Bar Association on November 
28, he states his present view of the Charter. 
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This provision determines the 
kind of an Organization we have. 
We do not have a World State. We 
do not have even a Federation of 
Nations. We have only a Confedera- 
tion of sovereign each of 
which has exclusive jurisdiction over 


states, 


its own internal affairs, except that if 
the peace of the world is thereby en- 
dangered, the Security Council may 
intervene to stabilize the situation 
and prevent a war. Obviously, an 
International Bill of Rights would 
pertain to the rights of individuals 
as opposed to their own govern- 
ments. Such matters are “essentially 
within the domestic jurisdiction” of 
the States concerned. Paragraph 7 of 
Article 2 was a broad barrier to such 
a Bill of Rights in the Charter. 

But Paragraph 3 of Article 1 was 
changed to include in the “pur- 
poses” the following: 

“To achieve international coopera 
tion in solving international prob- 
lems of an economic, social cultural, 
or humanitarian character, and in 
promoting and encouraging respect 
for human rights and for funda- 
mental freedoms for all without dis- 
tinction S WW. ace, Sex, language, 
or religion.” 


The Economic 
and Social Council 
If the purposes thus set forth can be 
accomplished, the result will be 
quite similar to that of an Interna- 
ional Bill of Rights. But there must 
be some agency to accomplish these 
purposes. Such an agency is the Eco- 
nomic and Social Council. Article 
55 provides that it shall promote: 
“a. higher standards of living, full 
employment, and conditions of eco- 


nomic and social progress and devel- 
opment; 


“b. solutions of international eco 
nomic, social, health, and 
problems; and international cultural 
and educational cooperation; and 

“c. universal respect for, and ob- 
servance of, human rights and fun- 
damental freedoms for all without 
distinction as to race, sex, language, 
or religion.” 


The Economic and Social Coun- 





a 


related § 


cil differs from the Security Coun. J 


cil in many respects. It has no power 
to make orders, to intervene in the 
internal affairs of any nation, or to 
take any action to enforce its decis- 
But it 
work out, on a cooperative basis, so- 


ions. has broad powers to 
lutions of economic and social prob- 
lems of the world. If the Economic 
and Social Council can solve by co- 
operative means such problems be- 
fore dangerous disputes arise as 
might lead to war, the cause of peace 
will be effectively advanced, and the 
strong arm of the Security Council 
may not have to be raised to restore 
order or to prevent a war. The op- 
portunities of the Economic and So- 
cial Council are practically unlim- 
ited. Instead of being an agency of 
the General Assembly as it was in 
Dumbarton Oaks, the Charter makes 
it one of the principal Organs of the 


Organization. 
The ‘'Veto Power” 
of a Single Nation 
One of the Con- 
ference, which was given as much or 


the features of 
more publicity than any other, was 
the question of the “veto power” in 
the Security Council. This provision 
is still being debated in the public 
press. It is one of the vital provis- 
I feel that its 
not 


ions of the Charter. 


real significance is generally 


understood. 
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The Security Council is the strong 
arm of the Organization. It alone 
can intervene in the internal affairs 
of a Nation. It alone can use force 
to require obedience to its decisions. 
And it has power that has never be- 
fore been entrusted to an interna- 
tional body. The voting formula was 
not decided Dumbarton 
Oaks but was developed at the meet- 
ing of the “Big Three” at Yalta. The 
there agreed 
adopted as Article 27 of the Charter. 
The Security Council consists of 


upon at 


formula upon was 


eleven nations. The “Big Five’’—Rus- 
sia, Britain, France, China and the 
United States—have permanent seats 
therein. The other six are elected by 
the General Assembly from the mid- 
dle and small powers, with proper 
distribution between them and from 
geographical considerations, with a 
term of two years for each, which 
must be rotated. 

The voting formula is as follows: 


“Il. Each member of the Security 


Council shall have one vote. 

“2. Decisions of the Security Coun- 
cil on procedural matters shall be 
made by an affirmative vote of seven 
members. 

“3. Decisions of the Security Coun 
cil on all other matters shall be made 
by an affirmative vote of seven mem- 
bers including the concurring votes 
of the permanent members; provided 
that, in decisions under Chapter VI 
and under Paragraph 3 of Article 52, 
a party to a dispute shall abstain 
from voting.” 

Significance and Effects 
of the Voting Formula 
This voting formula accomplishes a 
number of things. In the first place 
it provides a kind of weighted repre- 
sentation in favor of the “Big Five’’. 
In the General Assembly, where 
each nation has but one vote, Lux- 
embourg with a population of about 
300,000 has the same voting strength 
as China with over 400,000,000. But 
if effective action is to be taken by the 
Security Council, the “Big Five” 
must assume the major responsi- 
bility and should have authority 
commensurate to such responsibility. 
This the voting formula undertakes 
to accomplish. 


And there should be some bal- 


ance between the “Big Five” and the 
smaller Powers. This also is contem- 
plated by the voting formula. While 
the six small Powers have a majority 
of the votes, they cannot decide any 
issue, even on procedure, without 
the concurring vote of at least one of 
the “Big Five”. turn, the 
“Big Five’? must have at least two 


And, in 


votes from the smaller Powers to de- 
cide any question. 

One of the difficulties of any in- 
ternational organization is the re- 
fusal of large Powers to surrender 
their “sovereignty”. The “Big Five’ 
are here protected in this respect be- 
cause no decision that would involve 


’ 


a surrender of “sovereignty” can be 
made without the consent of all five. 

Most important of all, as I see it, 
is the fact that, if any effective action 
is to be tuken, the “Big Five’ must 
be united in such action. The pur- 
pose of the United Nations Organi- 
zation is to keep its Nations as united 
in peace as they have been in war. 
to the chaotic 
before 
we had been as 


We must not reveri 
disunity which 
World War IL. If 


united 


prevailed 


then as we became later, 
Japan would not have invaded Man- 
Pearl Harbor, 


Italy would not have invaded Ethi- 


churia or struck at 
opia, Hitler would have had no 


Munich, would not have marched 
into the Rhineland or declared war 
on Russia. If the peace is to be pre- 
served, the “Big Five’? must remain 
united. This voting formula pre- 
serves such unity because it requires 


unity among them. 


Arguments Against 
the ‘Veto Power” 


The this “veto 
power” is that it might be abused— 
any one of the “Big Five” by arbi- 


trary action could paralyze the Se- 


argument against 


But could not that 
be said of any system of checks and 
balances? In this country we know 


curity Council. 


that the various checks and balances 
which are included in our form of 
goverr.ment are the things that have 
made and kept us a free people. Ar- 
bitrary abuse of any one of them 
might paralyze the government. The 


President by his “veto power” might 
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paralyze the work of Congress. The 
withholding of approval of appoint- 
ments or appropriation of funds or 
arbitrary use of power of impeach- 
ment, by the Congress might para- 
the The 
might be said of the Supreme Court’s 
power to declare Acts of the Con- 
gress or the conduct of the President 


lyze government. same 


to be unconstitutional. 

But who would contend that the 
opportunity for abuse of such pow- 
ers should persuade us to eliminate 
all checks and balances? To elimi- 
nate them entirely would be like 
starting forth on the highways in an 
automobile without The 
brakes that are provided may be im- 
properly used, but they should be 
there. If we must have a change, let 
us improve the brakes—not eliminate 
them. 


brakes. 


The history of our country has 
shown that our various checks and 
balances are used with moderation 
and restraint. So it will undoubt- 
edly be with the “veto power”. At 
San Francisco, it was generally recog- 
nized that a third World War would 
be unthinkable. And the Confer- 
ence ended seven weeks before the 
first atomic bomb fell on Japan. Cer- 
tainly any sane person should re- 
gard an atomic war as unthinkable. 
If any exercise its 
“veto power” in the Security Coun- 
cil in such an arbitrary fashion as to 
paralyze the United Nations Organ- 
ization, a war would undoubtedly 
be the alternative, and that would 
surely be an atomic war. No Nation 
is likely to make that choice without 
serious reflection. And after reflec- 
tion, would such a choice be made? 
In any event, the voting formula in 
the Security Council should be re- 
tained until a better system of checks 
and balances is suggested. If the Na- 
tions are to entrust such powers as 
are given the Security Council, there 
must be safeguards against abuse in 
the use of that power. If the brakes 


Nation should 


that are provided are not satisfac- 
tory—let us improve them. But let 
us not eliminate them with nothing 
to take their place. 

This “veto power” was seriously 
challenged in San Francisco. In the 
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final days of the Conference, the 
question was referred to the Steering 
Committee. By that time, the result 
was definitely forecast; and the vote 
was primarily to clear the atmos- 
phere. The formula was sustained 
by a vote of 30 to 2, with 3 absent 
and 15 not voting. 

A similar “veto” is present in the 
formula for amendments to the 
Charter. The American consultants 
were disposed to question this latter 
“veto”. But we were informed that 
it was necessary to secure ratification 
by the United States Senate. Un- 
doubtedly, Russia was also equally 
determined that it be included. . 

While I am convinced that the 
Conference produced a strong Char- 
ter, no one contends that it pro- 
duced a perfect one. The insistence 
upon specific provisions for amend- 
ments and the repeated use of the 
term “present Charter”, demonstrate 
that changes are contemplated. But 
when changes are made, we should 
be certain that improvements result 
therefrom. The ‘“‘veto power” in sub- 
stance forms the basis for the best 
formula that was suggested to pro- 
vide necessary checks and balances 
to guard against abuse of power. Un- 
doubtedly, as time goes on, a better 
formula can be developed. When 
a new one is proposed, we should 
consider well the purposes to be ac- 
complished thereby and be certain 
that an improvement will result. 


Enforcement Measures 
to Prevent War 


Somewhat the same approach should 
be taken in considering the use to be 
made of the machinery which the 
Charter provides to protect the world 
from the devastations of another 
Global War. In San Francisco, the 
delegates were overwhelmingly com- 
mitted to the principle that World 
War III is unthinkable. There was 
real hope that the machinery there 
fabricated could be used to avoid 
such a catastrophe. There was deep- 
seated faith that it can and will be 
so used. There was resolute deter- 
mination that it must be so used. If 
that hope and faith and determina- 
tion are to bear fruition, the United 


50 


American Bar Association Journal 


States and Russia must be able to 
agree upon what Clement Attlee re- 
cently spoke of as “a universal for- 
tign policy”. It must be such a 
policy as will accomplish the ‘:pur- 
poses” stated in Paragraph 1 of Ar- 
ticle 1 of the Charter: 

“To maintain international peace 
and security, and to that end: to take 
effective collective measures for the 
prevention and removal of threats to 
the peace, and for the suppression of 
acts of aggression or other breaches of 
the peace, and to bring about by 
peaceful means, and in conformity 
with the principles of justice and in- 
ternational law, adjustment or set- 
tlement of international disputes or 
situations which might lead to a 
breach of the peace.” 


Suppression of Acts 
of Aggression Not Enough 


It is vitally important that such for- 
eign policy must accomplish both 
the purposes thus expressed. It will 
not be enough merely to suppress 
acts of aggression. We must also sub- 
stitute therefor the peaceful settle- 
ment of international disputes in 
conformity with the principles of 
justice and international law. In ac- 
complishing such a result the United 
States must provide effective and en- 
lightened leadership. If Russia is to 
be persuaded to go along with us, 
and I sincerely believe that she can 
be, we must be realistic and forth- 
right in such leadership. And to 
provide the basis therefor, we should 
be realistic and forthright in our 
thinking and discussions among 
ourselves. 

At the outset, it should be borne 
in mind that, unthinkable as another 
Global War may be, peace should 
not be bought for too high a price. 
In an eloquent address before the 
American Bar Association in Chi- 
cago in September of 1944, Rear Ad- 
miral Gatch, Judge Advocate Gen- 
eral of the Navy, demonstrated that 
“the loss of liberty is worse than 
war”. 

The suppression of aggression by 
peaceful settlement may result in a 
temporary respite but be futile to 
thwart an approaching catastrophe. 
Such was the situation produced at 
Munich. War was postponed. It 


was not avoided. To some it was 
merely made inevitable by the con- 
cessions there given. 


Obligatory Jurisdiction 

over Legal Disputes 

Professor Norman Hill, of the Uni- 
versity of Nebraska, in his recent 
book, Claims to Territory in Inter- 
national Law and Relations, con- 
cludes with this significant statement: 


“It is difficult to believe that any or- 
ganization or procedure can chain 
the territorial ambitions of the mod- 
ern state so long as it is true that the 
ownership of territory brings power. 
Only when the position of states and 
their consequent relations with each 
other are drastically altered, so that 
they are less ‘sovereign’, less competi- 
tive, less suspecting, and more neigh- 
borly—as the members of a federal 
union—only then will territorial prob- 
lems become so unimportant that, 
like those between the states of the 
United States, they will be solved by 
a Court, with the people unaware of 
their existence.” 


Professor Hill’s statement visualizes 
a situation where the problems of 
nations are reduced to the status of 
legal disputes to be settled in the 
Court, according to law. The Char- 
ter provides machinery by which this 
goal ultimately can be attained. But 
that goal is not yet in sight. The 
first objective should be to give the 
World Court compulsory jurisdic- 
tion of all legal disputes within the 
scope of the statute. There was a 
great deal of sentiment in San Fran- 
cisco for this principle, but expedi- 
ency required that the Court’s 
jurisdiction remain, as it has been 
optional with a provision for volun- 
tary submission to compulsory juris- 
diction. Approximately fifty nations 
have, in one way or another, sub- 
mitted to compulsory jurisdiction of 
the Permanent Court of Interna- 
tional Justice. 

It is to be hoped that the recon- 
stituted World Court, provided for 
in the Charter, may be even more 
attractive in this respect. The United 
States could set a splendid example 
by enactment of S. Res. 160 proposed 
and revised by Senator Morse of 
Oregon and now pending, or some 
similar resolution, recognizing com- 
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pulsory jurisdiction of the Court 
at least to the extént stated in the 
Resolution. 


Law-Making in the 

International Field 
O! course, compulsory jurisdiction 
alone is not enough. International 
law has been generally based upon 
existing treaties or conventions. 
Many treaties now exist. Judge Man- 
ley O. Hudson has estimated that, 
in recent years, the number has been 
at least 5,000 and at times has ap- 
proximated 15,000. But treaties do 
not go far enough to give the Court 
an adequate basis of law to vest it 
with jurisdiction of many questions 
that are bound to arise. Much ad- 
ditional legislation in the field of 
international law will be necessary. 

One important step was taken in 
the Charter by Article 102, which 
provides for the registration of inter- 
national treaties and agreements 
with the Secretariat and the publica- 
tion of them by it. Unless a treaty or 
agreement is so registered, it cannot 
be invoked before any organ of the 
United Nations. In the future de- 
velopment of international law, leg- 
islation will be a matter of public 
record. 

The Charter as stands 
contains no delegation of legislative 
power to any organ of the United 
Nations. It would seem to be quite 
doubtful that such power could be 
delegated to either the General As- 
sembly or the Security Council, or to 


it now 


(Continued from page 29) 


A. F. of L. unions 

C. I. O. unions 
Editors of labor papers 
Professional group 
Miscellaneous 


Those who voted in favor of compulsory arbitration 
were asked to express_an opinion either for or against 
ihe supplying of the arbitrators by a government agency. 
Nearly 3 to | of these advocates of obligatory arbitration 
voted against governmental selection or provision of 


the arbitrators. 


Those who voted in favor of the voluntary princi- 
ple, where arbitration would be undertaken only when 
the employer and the union agreed thereto, were asked 
to express an opinion as to how the arbitrators should 
be selected. Less than four per cent favored Govern- 


: ] 
61% to | 
] 
] 


1l4 to 
2° tt I Under provisions in advance in some collective bar- 


gaining contracts, acceptable selections have been se- 
cured, in the event of failure to agree on an impartial 
arbitrator, through advance agreement for appointment 
in that event by the chief judge or other high judicial 
officer of a state appellate court. Agreement of the 


both, until a satisfactory basis for 
weighted representation in favor of 
the “Big Five” is evolved. In view 
of the present dubiousness over the 
“veto power’, amendments provid- 
ing for delegation of legislative 
power would seem to be somewhat 
remote. 


The Statemenf of 
International Law 


In the meantime, the machinery 
that has been provided could be 
utilized for substantial development 
of international law. Paragraph l-a 
of Article 13 authorizes the General 
Assembly to encourage the develop- 
ment of international law and its 
codification. In April, 1945, the 
American Bar Association recom- 
mended that an “International Con- 
ference on the Law of Nations, to be 
made up of such number of jurists 
in the field of international law as 
the General Assembly shall deter- 
mine, be created.” The Charter now 
provides the necessary machinery. 
The work of the Committee of Jur- 
ists, that met in Washington, D. C., 
to make a draft of a Statute for the 
World Court, illustrates the type of 
Conference visualized. Its work dem- 
onstrates that the suggestion has 
merit. The Canadian Bar Associa- 
tion has shown active interest in the 
subject, along lines of cooperation 
with the American Bar Association. 
The general principles of interna- 
tional law might be effectively clari- 
fied and crystallized by such a 
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Conference. Of course, its work 
would have to be ratified by the 
various Nations, as was the Charter. 

Patient, persistent effort will be 
necessary to achieve an adequate 
body of international law. Its achieve- 
ment is vital to an effective program 
to render another global war impos- 
sible. Only thus can we hope to 
make international disputes depend 
upon questions of law which the 
World Court can decide. In the 
absence of such a body of law, the 
expediency of deciding controversies 
by mediation or arbitration can 
hardly eliminate the lurking specter 
of the possibility of another war. 


American Lawyers 
Should Help 
In the development of the necessary 
public opinion to support a foreign 
policy which will promote and 
achieve the necessary development of 
international law, surely the Ameri- 
can lawyers should make an out- 
standing contribution. Who could 
be in a better position? This is our 
field of activity. We have a great 
opportunity. We have a grave re- 
sponsibility. 

In a measure, the realization of 
the hope that was manifest at San 
Francisco, the faith that was there 
displayed, the determination that 
was there resolved, may be thwarted 
or vindicated by what we do. May 
God grant that we measure up to the 
opportunities and _ responsibilities 
which the future holds for us. 


of the arbitrators, while seventy-six 


per cent favored selection by agreement of the parties. 
The remaining twenty per cent were in favor of the 
naming of the arbitrator in the first instance by some 
impartial agency—not governmental. 


parties themselves on a competent and impartial man 


for the particular job is of course the best. 
in labor disputes, or their arbitration, will fail if the 
assumption continues to be that the deciding votes in 
such tribunals must be “stacked” in favor of the more 
numerous body in the electorate. 


Fact-finding 
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Until the Supreme Court of the 
United States in 1938 promulgated 
its “Rules of Procedure for the Dis- 
trict Courts of the United States” 
only one-fourth of the states of the 
Union (eleven to be exact) required 
findings of fact and conclusions of 
law as the basis of a judgment in a 
jury-waived case. Additionally, seven 
other states required findings unless 
they were waived by counsel on both 
sides.! In the other thirty states, as 
in England, it was sufficient, as it al- 
ways was in the old Chancery de- 
crees, for the trial court to recite in a 
judgment that it found the merits 
with the prevailing party without 
any special finding on the issues that 
had been joined. At common law 
and under the old English Chancery 
practice special findings on the is- 
sues joined was a procedure wholly 
unknown.? 


Doctrine of Findings Stems 
from Fertile Pen 
The doctrine that a court should 


make findings of fact and _ con- 
clusions of law as the basis of a judg- 
ment in a case tried by a court 
without a jury stems from the fertile 
pen of David Dudley Field, who was 
largely responsible for the so-called 
“Fieid” Procedure Code presented 
to the New York legislature in the 
early part of 1848, and to the Cali- 
fornia legislature in 1851 by David 
Dudley Field’s brother, Stephen J. 
Field. Both states adopted the prac- 
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New York 
repealed the provision here involved; 


tice Code, but early 


California did not and never has. 


Moreover, the provision — shortly 
thereafter received the approval ol 
most of the legislatures of the so- 
called Pacific slope and western 
states, and its habitat today is almost 
exclusively there, aside {som its use 


in the Federal Courts.* 


Advisory Committee To 
Revise Federal Rules 


At this moment the Advisory 
Committee appointed by Su- 
preme Court of the United States to 
revise the federal rules is on record 
in its second preliminary draft to ex- 
pand the doctrine further so as to 
require findings by the court in ac- 
tions tried with an advisory jury and 


the 


in cases tried to the court without a 
jury where a nonsuit or directed 


verdict is granted. Moreover, the 
Advisory Committee in its own 
notes to Rule 52 insists that the 


findings should be prepared by the 
judge and not by counsel and that 
in setting forth the findings there 
“is no necessity for overelaboration 
particularization of 
facts.” In view of the changes con- 
templated by the Committee and the 


of detail or 


observations thus made by it, it 
seems appropriate at this time to 
consider whether the doctrine of 
special findings should or should not 
be abolished in the icderal rules and 


Findings of Fact and 


Conclusions of Law 
An Outmoded Rel of the Stage Coach Days 


by Clarence M. Hanson 


JUDGE OF THE SUPERIOR COURT OF LOS ANGELES 


by the states that still adhere to the 
doctrine. 


Arguments for and 
Against Findings 

When we marshal the arguments 
in favor of the requirement that a 
judge sitting without a jury should 
make special findings of fact and 
basis of a 
find there are only 


conclusions of law as a 
judgment . we 
two: 1. They “aid in defining for 
future cases the precise limitations 
of the issues and the determination 
and important 


factor in the proper application of 


thereon” are “an 


the doctrine of res judicata and 
estoppel by judgment.” 

2. They aid an appellate court on 
review in affording a clear under- 
standing of the basis of the decision 
below, so that the appellate court 
and the parties as well can determine 
whether the case has been decided 
upon the evidence and the law or 
whether on the contrary upon ar- 
bitrary or extra-legal considerations.‘ 

The first argument is obviously 
the weaker of the two. In the first 
place it is clear that in only a neglig- 
ible number out of every 1000 cases 
decided is there any occasion to 





1. Report of the Advisory Committee sub 
mitted to the Supreme Court of the United 
States under date of April 30, 1937. 

2. Campbell vy. Boyreau, 21 Howard 223. 

3. See states listed in report referred to 
in the first footnote above. 

4. Second Preliminary Draft of Advisory 
Committee of May 15, 1945. 

5. 30 Am. Juris., p 918, § 174. 
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plead the judgment as res judicata 
or as an estoppel by judgment in 
another case. Secondly, where it is 
necessary to do so, the controlling 
test with réspect to res judicata is not 


the findings but the identity of the 


the case of 
estoppel by judgment, the rule is 
that the judgment in the first action 
operates, quite apart from the find- 
ings, as an estoppel only as to the 
the questions actually 
litigated and determined and not as 
\o matters not litigated in the former 
action.® Hence, as a practical matter, 
the first argument mentioned pos- 
sesses little, if any, merit. 


causes of action;®> in 


points or 


The argument that special find- 
ings disclose the basis of the decision 
below and, therefore, are of import- 
ance on appeal is an argument that 
cannot be too lightly dismissed. 
Nevertheless, it is believed, that there 
are arguments, presently to be stated, 
which far outweigh it. In the first 
place, if it is important that a trial 
judge should state the facts he finds 
to be true and as a corollary thereto 
he law he believes is applicable, then 


it would seem equal- 
ly important that we 
should not permit 
juries to render gen- 
eral verdicts but only 
special verdicts, re- 
citing the particular 
facts upon which they 
base their verdicts.‘ 
Even so, it must be 
conceded that if our 
jury-verdict system is 
wrong, that fact, in 
and of itself, is no 
adequate reason for 
abandoning the sys- 
tem of special find- 
ings where the case 
is tried by a judge. 


How Findings 
Operate— 
An Example 


In that connection 


and by way of an 


example it may be 


observed that if the law of a particu- 
lar jurisdiction authorizes a plaintiff 
to recover for a tort where he proves 
the defendant was negligent and that 
the negligence was a proximate cause 
of his injury, unless the defendant 
proves that the plaintiff was negli- 
gent and his negligence was a proxi- 
mate cause of the injury, we have a 
case which usually may be tried to a 
court with or without a jury. If it is 
tried to a jury and the court instructs 
that the plaintiff may recover despite 
any negligence on his part proxi- 
mately contributing to the injury or 
neglects to instruct on contributory 
negligence where it is in issue, an 
law has 
which readily appears on the record. 


error of been committed 
Likewise, if: the case is tried to the 
judge without a jury, and he is of the 
same opinion as to the law, his error 
may show up if special findings are 





6. 30 Am. Juris., p. 923, § 179. Findings 
outside the issues are not conclusive upon 
the parties in a subsequent action. 2 Free- 
man pe ery (5th ed.) § 697; 24 Calif. 
Jur.; “Trials,” § 212 and § 232. Findings 


outside the issues may not on appeal be 
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required, but otherwise it will not. 
On the cther hand, if in the case sug- 
gested the judge knows the law and 
has instructed the jury correctly, the 
jury may conclude that the plaintiff 
was negligent and that such negli- 
gence was a proximate cause, but it 
may still insist on returning a verdict 
for the plaintiff. If so, on a general 
verdict for the plaintiff neither a 
party nor an appellate court will 
know anything about the error or the 
basic incorrectness of the verdict. 
Likewise, the same situation will en- 
sue where the judge renders a general 
finding if he does not know the law 
or purposely decides to find for the 
plaintiff, regardless of the facts and 
the law. But assuming the possibili- 
ty, and even the probability, that 
trial judges, now and then, apply an 
erroneous rule of law and, now and 
then, consciously desire to render a 
judgment based on the true 
facts or the law or both, the question 
still is whether the doctrine of 
special findings should nevertheless 
be retained. In considering the prob- 
lem we must not lose sight of im- 
portant practical considerations. 


not 


A Far Cry to the Days of 
David Dudley Field 


It is a far cry from today where 
in our metrepolitan areas the trial 
judges are in constant trial of cases, 
one after another, to the days of 
David Dudley Field, when the special 
finding doctrine came into the law. 
In its 1848 report (p. 31) to the New 
York legislature, the “Field” com- 
mittee in presenting the draft of its 
Code of Procedure stated that the 
Code rearranged the terms of the 
Supreme Court so that “less than 
two-fifths of the time of each judge 
will be occupied in actual court 
duties.” Accordingly, in that day 
the judges in New York City had 
considerable their hands 
personally 


time on 


between cases and so 





considered for the purpose of determining 
whether the findings support the judgment. 
5 C. J. S. § 1787, note 92; 24 Calif. Jur. 
§ 212, “Trials” and § 232. 

7. See quotation set forth at 8. 
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could have prepared special findings 
even though they did not do so, but, 
like the practice of today, left the 
task to counsel. 


Judicial Personnel Inadequate 
for Drafting of Findings 

Today, however, the pressure to get 
cases to trial in the metropolitan 
centers is such that the judges can- 
not take time out after they have 
completed a trial to prepare the 
findings in it. Theoretically, that is 
what should be done, but practically 
it cannot be done, unless there is a 
very large increase in judicial per- 
sonnel. It is not to be expected that 
taxpayers or legislatures will invite 
such increase or Conse- 
quently, the trial judges must of 
necessity leave the preparation of 
special findings and the conclusions 
of law to counsel for the prevailing 
indeed 
often—the findings and conclusions 


grant it. 


party. Sometimes—and too 
reach the trial judge weeks after he 
has tried the case. In the meantime 
he may have tried a dozen or more 
cases of considerable importance 
with numerous witnesses before him, 
to say nothing of a series of com- 
paratively short cases and defaults. 
Accordingly, after the proposed 
findings are submitted to him, he 
must in odd moments taken from 
current trials, endeavor to recall the 
evidence so as to determine if the 
findings presented accord with the 
views he previously announced from 
the bench. Moreover, it is not un- 
common for losing counsel to ask 
and to be given an opportunity to go 
over the findings with the court. This 
may now and then be helpful but 


often it leads only to additional con- 


fusion. 
Decisions from the Bench 
Should Be Sufficient 
Cases generally are decided by 


judges from the bench at the con- 
clusion of the trial with the reasons 
given for the decision. This, it 
would seem, should be enough. 
Where the cases are taken under sub- 


mission it is believed that the prevail- 
ing practice is either to write a more 
or less short memorandum or letter 
to counsel setting forth the reasons 
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for the decision, or for the judge to 
recall counsel and then announce 
from the bench the decision and the 
reasons for it, as is the English prac- 
tice. The latter practice is, of course, 
preferable and should be encouraged. 
The litigant layman is much better 
satisfied when he hears from the lips 
of the judge the reasons why he is 
not entitled to the decision. The fact 
that thirty states of the Union ap- 
pear to get along very well without 
special findings is in itself something 
of an argument against the system of 
special findings. Moreover, where 
special findings are prepared by pre- 
vailing counsel—a system which ap- 
pears to be a necessity for courts with 
large calendars—there is always the 
temptation for the successful counsel 
to make the findings as strong as pos- 
sible in favor of his client, and, in- 
deed, at times even to “pad” them.§ 
Even so, too little pruning is or can 
be done by-the trial judge who is 
busily engaged in the trial of other 
cases. The fact is that judges gen- 
erally have too little time and too 
often stenographic ‘facilities are not 
immediately at hand. To correct the 
findings by hand and return them to 


counsel for rewriting means further 
delay and, therefore, generally it is 
not done. Herice, findings instead of 
being an open sesame to losing coun- 
sel on an appeal, too often are framed 
to avoid a reversal and therefore are 
nothing more or less than a trap for 
the unwary. But it must be admitted 
there are times when findings are 
also pitfalls for the successful party 
because of failures in form or sub- 
stance of little or no moment.® 


Value to Appellate Courts 
a Myth 
When we analyze the contention 
that special findings are an aid to a 
reviewing court we soon discover 
that it is at best a broad generaliza- 
tion and largely a myth. As was 
aptly stated in another connection, 
“Too broadly generalized concep- 
tions are a constant source of fallacy” 
and “ the greatest danger . 
is that of being misled by ready-made 
generalizations, and of thinking only 
in phrases to which, as lawyers, the 
judges have become accustomed in- 
stead of looking straight at 
things . . .”!° If we look straight at 
the statement that findings are an 





8. In 2 Hayne, New Trial and Appeal, 
section 245, page 1362, it is said: 

“In practice the successful party is 
usually directed to draft the findings and 
too-often the judge signs the draft pre- 
sented to him without sufficient exami- 
nation. This practice cannot be too 
strongly condemned. It results in the 
preparation by the attorney of findings 
favorable to himself on every issue while 
the judge may have decided in his favor 
on only some of the issues. In view of 
the rule that a finding of fact will not be 
disturbed if there be a substantial con- 
flict in the evidence, this practice results in 
the grossest injustice to the losing party. 
It is the duty of the judge to make his 
own findings.” 

9. In a recent case (Mardesieck v. C. J. 
Henry Co., 51 Cal. App. (2nd) 567, 125 Pac. 
(2d) 595), tried to the court without a 
jury the defendant contended that the 
plaintiff was guilty of contributory negli- 
gence and that such negligence was a proxi- 
mate cause of the injury. The plaintiff, a 
fisherman, went to defendant's store for 
the purpose of purchasing cork floats to 
buoy a fish net. The store’s supply of 
corks was located on a_ balcony in 
defendant’s warehouse, to which the clerk 
and the customer repaired. The only means 
provided by defendant for gaining access to 
its balcony, from the rough warehouse floor 
below, was an ordinary wooden ladder, the 
top of which projected a couple of rungs 
above the balcony floor. The clerk ascended 
the ladder and invited the customer to fol- 
low. The plaintiff, having selected his corks, 
was invited by the clerk to descend the 


ladder. He had gone downwards only a few 
rungs when the ladder slipped out from 
under him and he was precipitated to the 
warehouse floor below and severely injured. 
The trial court filed a memorandum in 
which it stated that the plaintiff was not 
contributorily negligent on the facts; that 
he was not under a duty to inspect the lad- 
der to ascertain whether it was safely an- 
chored. Findings were prepared by counsel 
for plaintiff—a young lawyer of little experi- 
ence. Objections to the findings were filed 
and a hearing ordered. However, at the 
hour appointed, the court was trying a case 
with a jury and so suggested that counsel 
get together and see if they could not agree 
on findings reflecting the court’s opinion 
as expressed in the memorandum. During 
a recess counsel reported that they had 
agreed on a revised set of findings, and there- 
upon the judge signed them without read- 
ing them. The findings stated that the de- 
fendant was “negligent and careless” (the 
language of the pleading) in certain par- 
ticulars and that the plaintiff was not negli- 
gent and careless in particulars enumerated. 
But among the particulars thus stated there 
was no statement directly negativing de- 
fendant’s claim that plaintiff by his own 
act in descending the ladder had caused it to 
become unbalanced. As this point was not 
covered and the findings were in the con- 
junctive (negligent and careless) rather than 
in the disjunctive (negligent or careless) the 
case was reversed and sent back for a new 
trial. (The writer was the trial judge). The 
case is interesting, and bears reading. 

10. Lorenzo v. Wirth, 170 Mass. 596, 49 
N. E. 1010. 
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aid on review, because they disclose 
the basis of the decision below (the 
only reason ever urged) we quickly 
ascertain that special findings, in and 
of themselves are an aid only where 
the appeal is on the judgment-roll 
alone. On such an appeal it may be 
urged that the findings are deficient 
in form, inconsistent, inadequate, 
insufficient, or otherwise do not sup- 
port the judgment. But the aid 
which a reviewing court gets from 
such specific findings it can and does 
procure as succintly on appeals in 
states where the system of special 
findings does not prevail. More- 
over, contentions on appeal such as 
that the findings are not material to 
the issues as made by the pleadings, 
or are outside the issues, require 
reference to the pleadings, and if 
the contention is that the findings 
are not sustained by the evidence, 
it is crystal clear that the court must 
read the evidence on the point to 
adjudicate upon it. 


System Employed in States 
Where Findings Are 
Not Required 


In the states where special findings 
are not required, the appellate 
courts assume that all the essential 
facts to support the judgment were 
found by the trial judge. If it is con- 
tended that there is no evidence or 
insufficient evidence to sustain an 
essential fact, generally counsel for 
the respondent or appellee is re- 
quired to state the evidence of the 
fact which he contends is sufficient, 
and to refer to the page and line in 
the record for his statement. This 
system it would seem is simpler, less 
verbose, and more to the point than 
that of special findings. 

The system of findings may be an 
aid to counsel, where he contends 
that the facts do not justify the judg- 
ment, as he can then appeal on the 
judgment-roll alone, where other- 
wise he could not. But the aid he 
thus gets is of no aid to the reviewing 
court. Moreover, as a practical mat- 
ter we need to remind ourselves that 
the appeals taken on a judgment- 
roll alone, in states where the special 
finding system prevails, dre almost 









infinitesimal, when compared to ap- 
peals supported by a transcript of the 
record or a bill of exceptions. 


Cost of Findings Excessive 
Aside from the fact that special 
findings waste precious time of 
judges and counsel, the cost to 
litigants and even taxpayers seems 
to be wholly disproportionate to the 
value such findings may now and 
then have. In California, which pos- 
sibly may be regarded as represent- 
ative of other jurisdictions, only 
13% of the cases, in which findings 
are made, are appealed." 

When the average business man 
hears the judge at the conclusion of 
a trial announce his decision for or 
against the business man’s case, he is 
not prepared to have his counsel tell 
him not only that the case was in- 





11. During the fiscal year ending June 30, 
1941 (this year is taken as it was unaffected 
by the dislocations of war) the total cases 
filed in the Superior Court of Los Angeles 
County alone aggregated 147,145. Of this 
number 79,438 represented civil, criminal, 
and domestic relations cases—contested and 
uncontested. The number of judgments 
entered that fiscal year in contested civil, 
criminal and domestic relations cases to- 
talled 5,995. Of this number 2,587 repre- 
sented civil and domestic relations: cases 
heard and decided by the court without a 
jury. Notices of appeal were filed in 657 
civil and domestic relations cases, but 80 of 
these were abandoned, leaving 577. How- 
ever, requests for transcripts totalled only 
144, and so perhaps this figure represents 
approximately the actual number of the 
appeals which were lodged in the Appellate 
Court. This is sufficiently borne out by the 
fact that the average annual number of re- 
mittiturs filed for the fiscal year 1941 and 
1942 was 462. Statistics are not readily 
available to show how many of these cases 
were dismissed in the appellate courts before 
hearing, nor the proportion of jury to non- 
jury and jury-waived cases out of the 444. 
However, the ratio in Los Angeles County is 
regarded as being | to 6. If so, about 330 of 
the cases appealed were tried to the court 
without a jury. This figure discloses that 
only about 13% of the contested cases tried 
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(Continued from page 8) 


and such supplemental and detailed inven- 
tory records shall be maintained as will 
enable the Commissioner readily to verify 
the taxpayer’s inventory computations as 
well as his compliance with these several 
requirements.” 

In rendering this service, the firm of 
Brown & Brown, CPA’s, realized that not 
only were they in this capacity rendering an 
opinion which was concerned with a proper 


Findings of Fact 


tricate, but also that days will have 
to be spent in preparing findings— 
all on a per diem cost to the business 
man. If upon being thus advised he 
concludes that all civil cases should 
be tried by administrative tribunals 
and that the judicial process is al- 
together too intricate and 
costly, can we blame him too much 
for his viewpoint, even if he is wrong? 


slow, 


Findings Should Have Gone 
Out in Stage Coach Days 


It is submitted that special findings 
have never been worth the price and 
that they should have gone out as 
they came in—in the stage coach 
days.!2 The answer to the problem in 
jury waived or equity cases is not 
special findings, but better and more 
competent trial judges. 





by the court without a jury reached a Cali- 
fornia appellate court for decision. (Data 
gathered from the Ninth Report of the 
Judicial Council of California and from the 
Annual Report (fiscal year ending June 30, 
1941) of the County Clerk of Los Angeles 
County.) 

12. That findings represent a step back- 
ward in the progress of the law is indicated 
by the following excerpt from the pen of the 
brilliant James Bradley Thayer in 4 Harvard 
Law Review, at page 165, where he says: 
“Another way of securing for the court the 
application of the law to the facts was that 
of urging and even compelling special 
verdicts. It was the old law that a jury, 
if it chose to run the risk of a mistake, and 
so of the punishment by attaint, might 
always find a general verdict. But the 
judges exerted pressure to secure special 
verdicts; sometimes they ordered them, and 
enforced their instructions by threats, by 
punishing the jury, and by giving a new 
trial. As matter of history, we know that 
the jury successfully stood out against this 
attempt, and that their right was acknowl- 
edged. It is interesting to notice how far 
judges and legislatures in this country have 
travelled back towards the old result of 
controlling the jury, by requiring special 
verdicts and answers to specific questions.” 
(Italics supplied) . 


interpretation of the Internal Revenue Code 
and the related regulations, but also that, 
in this engagement, such service was the 
sole service rendered by them to this client 
since White & White, as the auditors of the 
A. B. Company, in addition to making the 
audit, also prepared the tax return. Never- 
theless, since such tax-law interpretation 
service concerned the proper effectuation of 
accounting concepts, Brown & Brown be- 
lieved that such service was entirely in the 
field of the practice of accountancy and not 
in that of the practice of law. 
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Johnson, Chairman, New York City, William A. 





Notes 


Prepared by Committee on Publications, Section of Taxation: Mark jH. 


Blakely, Dallas, Texas, 


Howard O. Colgan and Martin Roeder, New York City, Allen Gartner, 


Washington, D. C., and Edward P. Madigan, Chicago. 


Tax Law Review 
\ significant publication has made 
its appearance in the tax field. Tax 
Review, New 
York University School of Law, will 


Law published by 
have four issues a year. Its board of 
faculty editors is headed by Edmond 
N. Cahn, and its advisory board has 
many of the leading figures of the 
tax bar and of the tax accounting 
profession, both in government sers 
ice and private practice. Its first 
issue contains the following articles: 


“The 
Cases”, by George E. Cleary; “A Pro- 


Corporate Entity in Tax 
posal for an Accessions Tax’, by 


Harry J. Rudick; Refund 
Claims and the Statute of Limita- 


“Tax 


tions’, by Philip Zimet; and ‘‘Fis- 
cal Policy and The Taxation of Bus 
iness”, by Beardsley Ruml; and notes 
by Mark H. Johnson, entitled “Cor- 
poration and Stockholder—Dividends 
in Kind” (with a dissent by Gerald 
L.. Wallace); and “Estate 
Inter Vivos Trusts—Contingent Re- 


Tax on 


versions Not Dependent upon Gran- 
tor’s Death”. 


Gift Tax— 
Separation Agreements 
the 
Court held that transfers pursuant 


\bout a year ago Supreme 
to antenuptial agreement were sub- 
ject to gift tax. Neither the marriage 
itself nor the relinquishment of mari- 
tal property rights was “considera- 
tion” for the purpose of the statute. 
Com’r v. Wemyss, 324 U.S. 303; Mer- 
rill v. Fahs, 324 U.S. 308. The Tax 
Court has held, however, that these 
decisions do not apply to a lump- 
sum payment made to a wife pursu- 


Ed- 


ant to a separation agreement. 


mund C. Converse, 5 T.C. No. 123. 
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held in that 
case that a trust for the benefit of a 


Nevertheless, it was 
minor child created pursuant to such 
agreement is taxable to the extent 
that the corpus exceeds the amount 
required for support, at least in the 
that the 
“bargained” for that excess. 


absence of evidence wife 


- Excess Profits Tax— 
Bad Debt Recoveries 
7ll(a) of the In- 
Revenue Code, recoveries of 


Under Section 
ternal 
bad debts deducted in any taxable 
vear beginning prior to January |, 
1940, 


profits net income. 


are eliminated from excess 
Ihe statute con- 
tains no further qualifications, but 
the Commissioner, in the original 
Regulations 109 and 111, attempted 
to deny the benefit of the section to 
taxpayers using the reserve method 
of treating bad debts. These regula- 
tions; however, were disapproved by 
the Tax Court in Johnson Lumbe) 
Go, 9 aoe 4160. 


a taxpayer which used the reserve 


It was held that 


method, and which consistently re- 
ported bad debt recoveries in its 
gross income, could exclude recover- 
ies of bad debts from its excess prof- 
its net income. Thereafter, the reg- 
ulations were amended to accord 
with this decision with respect to tax- 
payers which consistently report re- 
coveries of bad debts in gross income. 
In a recent decision the Tax Court 
has again considered this problem 
and has refused to be limited by the 
amended regulations; it has permit- 
ted the elimination of bad debt re- 
coveries from excess profits net in- 
come of a taxpayer on the reserve 
method of accounting for bad debts, 


even though the taxpayer consist- 


ing recoveries of bad debts to its re. 
serve rather than including them in 
its gross income. Boyd-Richardson 


Co., 5 T.C. No. 83. 


Trust Income— 

Discharge of Grantor's Debt 

If trust income may be used to dis. 
charge a debt of the grantor, the 
income is taxable to him so long as 
that debt exists. If this use of the 
income is in the discretion of a non- 
adverse trustee, it is immaterial that 
the primary beneficiary has expressly 
consented to this use. Clifton B. Rus- 
sell, 5 T.C. No. 178. 


was upheld even where the grantor 


The same rule 


had been relieved of personal liabil- 
ity on the debt, because he had ob- 


tained such relief in consideration 
for his agreement that the trust 


would be required to apply its in- 
come against the debt. Herbert A. 


Loeb, 5 T.C. No. 131. 


Nonbusiness Expense— 

Selling Commissions 

The Eighth Circuit has sustained 
the Tax Court in denying a deduc- 
tion for selling expenses and com- 
missions as a nonbusiness expense 
under the 1942 amendment. These 
amounts are merely an offset against 
the sales proceeds, and thus affect 
the capital gain or loss. ‘They are 
not deductible as an expense, even 
though “‘paid . . . for the production 
or collection of income.”’ The court 
reasons that, prior to the 1942 amend- 
ment, such expenses were not de- 
ductible if incurred in a 
business; and that the amendment 
was not designed to grant a broader 
deduction in the case of nonbusiness 


expenses., Davis v. Com’r (Oct. 15, 
1945), affg 4 TC 329. 


trade or 


AMERICAN LAW AND 
LAWYERS 
The ONLY National Weekly 
Newspaper for the Profession. 
Keeps you abreast of events of 


greatest interest and significance 
to the Bar. 
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(Cash with order 
12-Issue Trial Offer 


AMERICAN LAW AND 
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Juntor Bar Notes 


by 5. Julian Skinner, Jr. SECRETARY JUNIOR BAR CONFERENCE 


\: the twelfth annual meeting ol 
the Junior Bar Conference of the 
\meritan Bar Association, held on 
December 16-19, in Cincinnati, Ohio, 
in conjunction with and as a part of 
the annual convention of the Amer- 
ian Bar Association, Lyman M. 
londel, Jr., of New York City was 
He 
Charles 5S. Rhyne of Washington, 
1). C. James D. Fellers of Oklahoma 
Oklahoma, was chosen Vice 
T. Julian Skinner, 


jr., of ‘Jasper, Alabama, was named 


elected as Chairman. succeeds 


City, 
President, and 
Secretary. 

Six new members were elected to 
the Executive Council of the Junior 
Bar Conference, the by-laws of the 
Conference providing that the terms 
one-half of 
membership of the Council shall ex- 


of approximately 
pire each year. The Council, con- 
sisting of one representative from 
cach Federal Judicial Circuit, is 
composed of the following: 


Harris A. Reynolds, 
Boston, Massachusetts. 


First Circuit: 


Second Circuit: Louis Lisman, 
Burlington, Vermont. 

Third Robert A. 
weiler, Philadelphia. 

Fourth Circuit: C. Keating Bowie, 
Jr., Baltimore, Maryland. 

Fifth Circuit: Robert W. Gwinn, 
Birmingham, Alabama. 

Sixth Arthur M. 
tian, Columbus, Ohio. 

Seventh Circuit: Walter B. 
ton, Rushville, Indiana. 

Ray 
Jr., Des Moines, Iowa. 

Ninth Circuit: William R. Eddle- 
man, Seattle, Washington. 


Circuit: Det- 


Circuit: Sebas 


Kea- 


Eighth Circuit: Nyemiaster, 


Fenth Circuit: Raphael J. Moses, 
Alamosa, Colorado. 
District of Columbia: J]. Edward 


Bindeman, Washington, D. C, 





the’ 


In accordance with the usual cus- 
tom, delegates from various Junior 
Bar groups affiliated with the Junior 
Bar Conference held a meeting on 
the morning of December 16 as a 
part of the Conference's schedule of 
events. This meeting was well at- 
tended, and the delegates discussed 
means of more effectively conducting 
bar activities. The meeting was pre- 
sided over by Chairman Rhyne, and 
discussions were led by Walter B. 
Keaton, Rushville, 
I. Leibman, Chicago, Ulinois, Doro- 
thy Tyner of Juneau, Alaska, George 
Frederick of Milwaukee, Wisconsin, 


Indiana, Morris 


Nathan M. Lubar of Washington, 
D. C., and K. Thomas Everngam of 
Denton, Maryland. 

At noon of the same day the 
members of the Conference and their 
guests enjoyed a luncheon at which 
Robert F. 
nati Junior Bar Committee delivered 


Dreidame of the Cincin- 


his address of welcome. 

The first general session of the 
the 
noon of that day with Ray Nye- 
Jr., of Des 
Vice-Chairman of 


Conference was held on after- 


Moines, Towa, 
the 
James P. 


master, 

Conference, 
Economos of 
Chair- 


man of the Conference, responded to 


presiding. 
Chicago, Illinois, a formet 
Mr. Dreidame’s address of welcome. 
David A. Simmons, President of the 
American Bar Association, spoke on 
activities of the year and praised the 
Conference for its work. Charles S. 
Rhyne of Washington, D. C., Chair- 
the 
the 


man of Conference, then pre- 


the 
Chairman and the report of the Sec- 


sented annual report of 


retary, T. Julian Skinner, Jr., who 
was absent because of illness. 

Reports and recommendations of 
various committees were then pre- 
sented. 









No the 
were held on Monday in order that 
the members might attend the first 
session of the Assembly of the Amer- 


sessions of 





Conterence 


ican Bar Association and other meet- 
ings on that day. On 
December 18, however, the Confer- 
\t the 
luesday morning session of the Con- 
ference, Chairman Charles $. Rhyne 
The Hatton 
Sumners, Chairman of the House Ju- 
diciary Committee, Washington, D. 
C., spoke on the current govern- 
mental 


Tuesday, 


ence held its second session. 


presided. Honorable 


situation and the need for 
interest in government among young 
lawyers. Various committee reports 
which had not been completed at the 
Sunday session were completed and 
other general business was transacted. 
Following a report of the Committee 
on the 1945-46 Program, the new ofh- 
cers and council members were 
elected. 

During the same session the Com- 
mittee on Awards, through C. Keat- 
ing Bowie, Jr. of Baltimore, Mary- 
land, committee chairman, reported 
Indiana as being the state junior bar 
group the 
award for excellence in general bar 
activities, and the District of Colum- 
bia as the local junior bar group 
winning the same award. The Chi- 
Bar 


the winner of the award for excel- 


winning certificate of 


cago Association was declared 


tm) 
lence in war work. 
On 


members of 


Wednesday, December 19, 


the Conference were 
privileged to attend a joint luncheon 
session with the Section of Interna- 
tional and Comparative Law, at 
which international problems were 
given primary attention. 

Various social events were enjoyed 
by the members of the Conference. In 
addition to cocktail 


party was given by Chairman and 


luncheons, a 


Mrs. Rhyne on the evening following 
the first session and a cocktail party 
was given on Tuesday by the Junior 


Bar Committee of the Cincinnati Bar 
Association. Robert F. Dreidame and 
William H. Nieman, Co-Chairmen of 
the Committee on Local Arrange- 
ments of the Junior Bar Committee 
of the Cincinnati Bar Association, di- 
rected this enjoyable social affair. 
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LAW, \BiISd3 


Publishers of the law lists and legal 
directories listed below have _ re- 
ceived from the Special Committee 
on Law Lists of the American Bar 
Association, as to the list of lawyers’ 
names in their 1946 editions, a Cer- 
tificate of Compliance with the Rules 
and Standards as to Law Lists. 


Commercial 
Law Lists 


A. C. A. List (October, 1945-1946 
edition) 
Associated Commercial Attorneys List 
92 Liberty Street 
New York City 6 
American Lawyers Quarterly 
The American Lawyers Company 
1712 N.B.C. Building 
Cieveland 14, Ohio 
Attorneys List 
U. S. Fidelity & Guaranty Company 
Redwood & Calvert Streets 
Baltimore 3, Maryland 


B. A. Law List 
The B. A. Law List Company 
161 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 


Clearing House Quarterly 

Attorneys National Clearing House 
Co. 

Fawkes Building 
Minneapolis 3, Minnesota 

The Columbia List 
The Columbia Directory Company 
320 Broadway 
New York City 7 


The Commercial Bar 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York City 17 
C-R-C Attorney Directory 
The C-R-C Law List Company, Inc. 
50 Church Street 
New York City 7 
Forwarders List of Attorneys 
Forwarders List Company 
38 South Dearborn Street 
Chicago 3, Illinois 
The General Bar 
The General Bar, Inc. 
36 West 44th Street 
New York City 18 
International Lawyers Law List 
International Lawyers Company, Inc. 
33 West 42nd Street 
New York City 18 


58 American Bar Association Journal 


The Mercantile Adjuster 
The Mercantile Adjuster Publishing 
Company 
10 S. La Salle Street 
Chicago 3, Illinois 


The National List 
The National List, Inc. 
75 West Street 
New York City 6 


Rand McNally List of 

Bank Recommended Attorneys 
Rand McNally & Company 
536 South Clark Street 
Chicago 5, Illinois 


The United Law List 
The United Law List Company, Inc. 
280 Broadway 
New York City 7 


Wright-Holmes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York City 1 


Zone Law List 
Zone Law List Publishing Company, 
Inc. 
403 Louderman Building 
St. Louis 1, Missoufi 


Directory of 
Commercial Attorneys 


American Lawyers Annual 
The American Lawyers Annual Com- 
pany 
1715 N.B.C. Building 
Cleveland 14, Ohio 


General 
Law Lists 


American Bank Attorneys 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 


The American Bar 
The James C. Fifield Company 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 


The Bar Register 
The Bar Register Company, Inc. 
One Prospect Street 
Summit 1, New Jersey 


Campbell's List 
Campbell-Broughton, Inc. 
140 Nassau Street 
New York City 7 


Corporation Lawyers Directory 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 


The Lawyers Directory 
The Lawyers Directory, Inc. 
18 East Fourth Street 
Cincinnati 2, Ohio 


The Lawyers List 
Law List Publishing Company 
111 Fifth Avenue 
New York City 3 
Russell Law List 
Russell Law List 
527 Fifth Avenue 
New York City 7 


General 
Legal Directory 
Martindale-Hubbell Law Directory 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit 1, New Jersey 


Insurance } 


Law Lists 


Best’s Recommended 
Insurance Attorneys 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York City 7 


Hine’s Insurance Counsel 
Hine’s Legal Directory, Inc. 
38 South Dearborn Street 
Chicago 3, Illinois 


The Insurance Bar 
The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 


The Underwriters List 
Underwriters List Publishing Co. 
175 West Jackson Boulevard 
Chicago 4, Illinois 


Probate 
Law Lists 
Recommended Probate Counsel 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 
Sullivan's Probate Directory 
Sullivan’s Law Directory 
33 South Market Street 
Chicago 6, Illinois 
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State 
Legal Directories 


The following state legal directories 
published by The Legal Directories 
Publishing Company, 310 Reisch Build- 
ing, Springfield, Illinois: 
Illinois Legal Directory 
Indiana Legal Directory 
Iowa Legal Directory 
Kansas Legal Directory 
Missouri Legal Directory 
Ohio Legal Directory 
Pacific Coast Legal 
States of Arizona, 
vada, Oregon and Washington 
Pennsylvania Legal Directory 
Texas Legal Directory 
Wisconsin Legal Directory 


Directory. for 
California, Ne- 


To the Editors: 

“Legal Education and Admissions to 
the Bar of War Veterans” by Joseph 
\. McClain, Jr., which appeared 
in the October JouRNAL, strikes a 
thoughtful the 
many veterans returning to civilian 


note in minds of 
life to resume practice or a legal edu- 
cation or to initiate either. As a re- 
cently discharged veteran and a 
former student at Indiana University 
Law School, the 
legal studies interrupted by war, I 
should like to set forth on behalf of 
all veterans who have legal aspira- 
tions the feelings and thoughts of 


who will resume 


many. 

With the that 
bench and bar has exhibited a gen- 
erally helpful attitude toward the 
(the veteran) would 
members of the bar to 


realization the 


veteran, he 
like the 
realize that he 
thing for nothing,” but rather a sin- 
cere attempt at understanding his 
problems and some indulgence in 
his initial bumbling mistakes. 
While there may be a temporary 
rush by returning veterans to em- 
brace Blackstone and Coke, that 
rush will quickly dissipate under the 


wants not “some- 


Foreign 
Law Lists 


Canada Bonded Attorney 
Canada Bonded Attorney & Legal Di- 
rectory, Ltd. 

57 Bloor Street West 

Toronto 5, Ontario, Canada 


Canada Legal Directory 
Canada Bonded Attorney & Legal Di- 
rectory, Ltd. 
57 Bloor Street West 


Toronto 5, Ontarig, Canada 


Canadian Credit Men's Commercial 
Law and Legal Directory 
Canadian Credit Men’s Trust 
tion, Ltd. 


Assoc ia- 


close scrutiny of an admittedly dif- 
ficult and tedious legal education. 
But, on the other hand, those who 
are sincere and persistent in thei 
desire for a legal career do not want 
unnecessary and thoughtless barriers 
placed in their way and neither do 
they want something given to them. 
What they do want is an opportunity 
to prove that they have acquired 
knowledge which makes it unneces- 
sary for them to take some, or all, as 
the case may be, of the formal-educa- 
tion pre-legal courses. Certainly 
there will be no quarrel with the 
fact that the veteran’s service in the 
armed forces has increased his abil- 
ity to learn, his capacity for learning. 
Taking all this into consideration 
then, it is averred that a judicious 
waiver of some or all of the pre-legal 
the effect of 
weeding out the veterans who have 


training might have 
not a genuine desire to enter the 
legal profession or who might not 
be a credit to the profession. By 
judicious watver is meant an in- 
dividual examination of each veter- 
an’s scholastic background, both 
formal and practical, by competent 


legal educational leaders to deter- 


Letters to the Editors 


156 Main Street 
Winnipeg, Manitoba, Canada 


Canadian Law List 
Canadian Law List Publishing Com- 
pany 
24 Adelaide Street, East 
Toronto, Ontario, Canada 


The Empire vaw List 


Butterworth & Co. (London) Ltd. 
11 & 12 Bell Yard 


London, W. C. 1, England 


The International Law List 


*L. Corper-Mordaunt & Company 
104 High Holborn 
London, W. C. 1, England 





mine his fitness for waiver of all or a 


major portion of the _ pre-legal 
training. 

Ihe steps which the Bar Associa- 
tion and legal institutions have ap- 
proved on this score as outlined in 
Mr. McClain’s 


right direction but they stop short 


article are in the 
of the goal. Before any program be 
crystallized by the Bar Association it 
is submitted that thoughtful con- 
sideration be given to assessing the 
pre-legal educational value of the 
veteran’s background. 

EARL A. SNYDER 


Crawfordsville, Indiana 


To the Editors: 
The recent attack on the Holmesian 
myth by Ben W. Palmer in ‘“‘Hobbes, 
Hitler’?! 


the ill effects of conscious paradox. 


Holmes and suffers from 
It is entirely too neat that the great 
liberal should turn out to be totali- 
tarian and a worshipper of force. 
Mr. that 


lieved in analytical 


Palmer notes Hoimes be- 


jurisprudence, 


that analytical jurisprudence con- 


ceives that law is the body of en- 
forcible commands of the sovereign, 
and that hence for Holmes, law is a 
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system of commands backed by the 
political force of the community. 
From this, Mr. Palmer draws the il- 
legitimate conclusion that Holmes 
believed that all force is law, and 
worse still, that every use of force is 
good. Would Holmes agree that a 
robber who forcibly takes property 
from another is enforcing law? 

The inadequacies of analytical 
jurisprudence have been the topic 
of a vast literature. Holmes in par- 
ticular subscribed to the one-sided 
theory that only that is law which 
the courts enforce, and the the force 
behind the courts is the sheriff and 
his deputies. It is hard to conceive 
of a legal theory further removed 
from that of Hitler’s fascist gunmen. 

Holmes was a sceptic and a prag- 
matist and in so analysing his posi- 
tion, Mr. Palmer is correct. But, to 
assert that the sceptical attitude as- 
sociated with liberalism must lead 
to fascism is another paradox. Every- 
one knows that blind zeal, authori- 
tarianism, worship of force, belief in 
the least utterance of the leader and 
acquiescence in his slighest wish 
are the characteristics of the fascist 
mind, and that liberalism is its di- 
rect antithesis. It is inconceivable 
that Holmes or anyone else could 
have been “a champion of liberty of 
mind and speech and _ press” and 
yet that “his basic principles lead 
straight to the abasement of man 
before the absolutist state and the 
enthornement of a legal autocrat”. 
I suggest that, burdened with these 
paradoxes, Mr. Palmer has failed in 
his attempt to correct historical per- 
spective on a great mind and a 
great tradition. 

‘THomas A. Cowan 


University of Pennsylvania 


To the Editors: 

Never a zealous follower of Mr. 
Justice Holmes as an ‘interpreter of 
the Constitution, while sharing in 
the general admiration of Americans 
for him as a distinguished patriot 
and scholar, I was greatly interested 





1. American Bar Association 
(Nov. 1945) 569-73. 

2. Pound, Progress of the Law—Ana 
lytical Jurisprudence, 1914-1927, 41 Harv. 
L. Rev. 174; id. Fifty Years of Jurisprudence, 
50 Harv. L. Rev. 557, 566-571. 


Journal 
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in the article “Hobbes, Holmes and 
Hitler” appearing in the November 
issue of the JOURNAL. It seems to me 
that Mr. Palmer by his analytical proc- 
ess has made a distinct contribution 


toward a clearer understanding and 
a truer estimate of Mr. Justice 
Holmes’ interpretations of the Con- 
stitution and their implications. 

It is interesting to compare the 
instant article with that of Mr. Wal- 
ter Wheeler Cook, viz., “Oliver Wen- 
dell Holmes: Scientist,’’ 
appeared in the issue of the JOURNAL 
for April, 1935. As a matter of prac- 
ticality, whether the mental traits of 


which 


Mr. Justice Holmes were in accord- 
ance with the analysis of the one or 
the other writer, the end result would 
be the same. 

Mr. Justice Holmes well might 
hold that the power to tax was not 
the power to destroy ‘so long as this 
(Supreme) court sits,” contemplat- 
ing himself as a member of the court, 
because his experience and scholar- 
ship would prompt him as to where 
a line should be drawn in the experi- 
ment. But the danger would arise 
when men of smaller caliber suc- 
ceeded him, or occupied the bench 
of inferior courts, and sought to emu- 
late him as a great “liberal”. As a 
possible case in point may be men- 
tioned U. S. v. Local 807, 86 L. ed. 
1004, discussed by Mr. H. W. Sla- 
baugh in his letter on page 611 of the 
November issue of the JOURNAL. This 
is not to impugn the motives of the 
writer of the majority opinion in 
the case cited, but it does question 
his legal perspicacity. 

As the years pass since the death 
of Mr. Justice Holmes and the per- 
spective deepens, more articles on 
this subject-matter by equally well- 
informed critics would be of great 
interest, I am sure, to the readers of 
the JouRNAL. I hope to see them. 

ERNEST S. WILLIAMS 
Los Angeles, Cal. 
To the Editors: 

As lawyers, we are (¢ oncerned 
with justice and rights. The review 
of Mr. Dallin’s book, The Big Three, 
by Mr. Prince in the October issue 
of the JouRNAL, is important only 
because it raises the issue of what is 
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Hereto- 
fore, the meaning of these concepts 


right and what is wrong. 


was questioned by no one. Now we 
are told, by means of a new system of 
moral philosophy, that rights are 
wrong and wrongs are right. We 
ire told that the term “justice and 
espect for obligations’, found in 
he Preamble to the Charter of the 
\'nited Nations, are not to be in- 
ierpreted according to the common 
ind generally understood meaning 
f those terms, but in accordance 
with a new, more modern interpre- 
iation propounded by a_ recent 
school of wise men from the East. 
I hese new moral philosophers “ad- 
vocate collective security, universal 
peace and friendly co-existence of 
validate the 
Government’s course of action, how- 


nations, and Soviet 
ver predatory, on legal grounds”. 
This is very clear—double talk! 

Mr. Prince subscribes to the So- 
viet system of morality by defending 
the predatory acts of Russia because, 
as he says, “if for no other reason 
than that some things have occurred 
between August, 1939, and August, 
1945”, 
and verse of the International Law 


Can Mr. Prince cite chapter 


(not from recent “ukases’” of the 


Soviet spokesmen now in_ policy 


making positions) by which the 
predatory acts of Russia can be vali- 
dated? 

According to his line of reason- 
ing the violation by Russia of the 
Russo-Polish Treaty of Riga, 1921, 
is justified on the ground that it 
1945. By 
violation by 


occurred before August, 
token the 
Polish-Soviet Treaty 
30, 1941, is legal. 
In the opinion of Mr. Prince, since 


the same 
Russia of the 
of London of July 


the partition of Poland by Hitler 
and Stalin took place in August, 
1939, it is also legal. * 

Russia subscribed to the United 
Article 2-d_ ol 


which reads, inter alia, as follows: 


Nations Charter, 
“To develop friendly relations 
among nations based on respect for 
the principle of equal rights and 
self-determination of peoples is 
On the strength of Mr. Prince's 
thesis, Poland is not entitled to self- 


determination, and the Moscow- 


made Polish puppet government is 
legal, because the San Francisco 
Charter was promulgated prior to 
August, 1945. Upon the theory an- 
nounced by Mr. Prince the Charter 
is a sham and a delusion. The re- 
cent acts of Russia confirm that 
conclusion. 

It is a sorry spectacle, the civil- 
ized nations going to ‘“Canossa’’ at 
San Francisco, Russia invited to sit 
in judgment over its Polish victim, 
the first of the United Nations. The 
collapse of the world’s conscience, 
and the abandonment of the princi- 
ples for the preservation of which 
the war was fought, foreshadows the 
doom of liberty and justice. And the 
imminent wiping out of the Polish 
Nation threatens one of the greatest 
violations of natural justice and In- 
ternational 


Law that has occurred 


since the dawn of civilization. 


FRANCIS IT. NAGORSKI 


Erie, Pennsylvania 


Editor’s Note: In publishing Mr. 
Prince’s review, we were aware’ that 
some of his expressions were provoc- 
ative and challenging, although rea- 
soned and informed. The responsi- 
bility for the views expressed in a 
signed book review are of course 
those of its author, not of the Asso- 
ciation or the Board of Editors. Our 
readers who have examined closely 
Mr. Prince’s book reviews and_ his 
most recent article (31 A.B.A.J. 553) 
will form their own impressions as 
to the extent to which Mr. Nagorski’s 
strictures are addressed to Mr. 
Prince’s basic point of view. We are 
glad to publish both views. 
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HE GETS 
ALL THE BREAKS... 
HE HAS A ROOM 
AT THE HOTEL 





GRANITE BUILDING 


EDWIN H. FEARON 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
PITTSBURGH 22, PA. 
Office and laboratory completely equipped with modern optical, chemical, and photo- 
graphic apparatus to demonstrate the facts in connection with questioned hand- 
written and typewritten documents, and to prove these facts in court. 

Over thirty years experience 


Tel. ATlantic 2732 








George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 


HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 


"Thirty Yeers Experience” 


WALTER 


CENtral 5186 
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AVIATION LAW. CUMULATIVE INDEX 
Digest of U. S. Aviation Reports, 1928-1944, 

ontal classified Digest of all cases reported in 

US Ay R from 1928 to date, under numerical classi 


° bd fication tem to be continued in future volumes 
Also Cun aulative Tables of Cases Reported, Index 

I Jurisdictions, and Status of International 

} freaties and Conventions to date. The only source 

book and classified index of legal material on avia 








n pub lish ed in the English language. Price--An 
jual volumes, $10.00; Cumulative Index-Digest, 
0.00. U. S. Aviation Reports, Inc., 2301 N 


t 
Charles Street, Baltimore 18, Maryland 







RATES /0 cents per word for each in- WHEN YOU HAVE A DOCUMENT PROB 
lem of any kind send for “Questioned Docu 

rhe . ? 7 n rove $ 20 1"\)- nient Second Edition,’”’ 736 pages, 340 Illustra 
sertion: minimum charge $1 pay iS beckett hee “aad maa 


able in advance. Copy should reach — Problems” (a new book), 546 pages, $6 Delivered 
; a Acsert S. Oszorn, 233 Broadway, New York City 
us by the 15th of the month preced- 


ing month of issue. 
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USED LAW BOOKS BOUGHT AND SOLD 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Ency« lopedias, 
et Correspondence solicited R. \ BoyLe, Col 
( Oklahoma City, Okla. 



















. LAW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. Cecirr Skipwith, 
126 West Third Street, Los Angeles 13, California 







WE BUY LAW LIBRARIES OR LESSER 
llectior of esteemed used law books or 
wndence is especially welcome from lawyers 


n, government or partnership LAW BOOES BOUGHT AND SOLD: COM 













there is no further need for plete libraries and single sets. CLarK BOARDMAN 
and from corporations maintain i la ) 11 ‘Park Place, New York City 
iries which it has been decide 
buy outright for cash énly—no 
mmissions. Our reputation tor 
sellers S el s buvers rfter 
wo ot +4 and selling “THE, HAND OF HAUPTMANN,” Story. of 


is such that many lawyers indbergh Case by Document Expert. Cited by 









. antl to. wg pso facto John Henry Wigmore. 368 Pages, 250 Illustra 
, entawe We h old the heat tions. Price $5.00. J. V. Harinc & J. H. Harina, 
, = low “Plea for ad le in 15 Park Row, New York 7, N. ¥ 


free), and usually have 
oney immediately available 















{ Save time, save effort 

e money by sendin ur “‘for sale” lists first LAW BOOKS BOUGHT AND SOLD FOR 
the nation’s clearing house for good used law Cash. We pay freight. Established 1918. Ref- 
L Crarror’s Book Store, Baton Rouge 6, erences furnished Jos. M. Mitcnerr, 5738 






Thomas Ave., Philadelphia 43, Pa 









EVERYTHING IN LAW BOOKS Gro. T. 
-UBLI Biset Co., Philadelphia 6, Pa 
N 
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NITED STATES 





GOVERNMENT 


















PD. ¢ 
COURT REPORTERS 
LAW BOOKS BOUGHT, SOLD, EXCHANGED LOS ANGELES, CALIF., DEPOSITIONS 
InvinG Korns, Metropolitan Bld \ iver, Hearings ikinedess Brit Brotuers-—Court 
Washingtor Reporters, 206 S« ig St., (12) Mu. 2895 


SED LAW BOOKS AT ATTRACTIVE HANDWRITING EXPERTS 
rice We buy and sell either one book or 
br Let us te you prices. Harry 
B. Laks i Kearne Street. San Francisce 






EDWARD OSCAR HEINRI( H, B S., 24 CAL 
ifornia St., San Francisco Experienced 
onsulting and scientific laboratory service avail 

le when you have a suspected or disputed do 

LOWEST PRICES USED LAW BOOKS ument problem of ar y. kind. F or idditional infor 
‘ te stock of ' ts and texts—Law mation see Martindale Hubbell Law Director 

3 Sar q Fe isco listings 











sed and t. Nationat Law 
AR APPRAISA ASSN 8 S Dearborn St 















SAMS EI R McCANN EXAMINER 
Qu ed ocuments Off € 2 waboratory 
Ward “Building Telephone 5723 Ya 
\W BROOKS COMPLETE SETS FOR _ ington 
eri Bar Journal, Journal of Air 
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ndreds 
est f rare WANTED EXPE RIENCED LAW BOOK 
f book Unit St i salesman. Reply confidential. Expanding sales 
. houcht at Den & ( progran Box MEJ. AMERI can Bar Assoc [ATION 
St.. Buf N. ¥ Journat, 1140 N. Dearborn St., Chicago 10 





POSITIONS WANTED 


NEW MEXICO LAWYER, ONLY FIRM IN 
_ county, good practice, must move to lower alti 
ide. Wishes to sell complete library, equipment 

tox GC, American Bar Association JOURNAL, 

1140 North Dearborn Street, Chicago 10, TIl 


ATTORNEY, 34, SERVICEMAN, JUDGE AD- 

vocate experience, desires legal employment 
with insurance, banking, railroad, oil or other 
corporation or law firm. References and quali- 
fications furnished. Box LM, American Bar As- 
SOCIATION JOURNAL, 1140 North Dearborn Street, 
Chicago 10, Illinois. 


LAWYER, AGE 40, WITH EXPERIENCE IN 

corporation law, labor relations, taxation. De 
ires connection with corporation or law office 
Address 3ox CJ, AMERICAN 3an ASSOCIATION 
JourRNAL, 1140 North Dearborn Street, Chicago 10, 












AW YER, 34, RETURNING OVERSEAS VET 

eran, Military Government Legal Officer, 2 
years general practice, LL.B. Georgetown 1936 
lesirous of connection with established firm, pref 
rably Penna. Address Box JJV, American Bar 
ASSOCIATION JouRNAL, 1140 North Dearborn 
Street, Chicago 10, Illinois 





TAX ATTORNEY WITH FIFTEEN YEARS 
government and private experience now with 
large eastern law firm desires position with 
corporation or law firm west of Mississippi 
River. Other offers considered. Address Box 
BES, American Bar Association Journal, 1140 
North Dearborn Street, Chicago 10, Illinois. 


DESIRES ALASKA CONNECTION. LAWYER 

44. A.B. University of Missouri, JD University 
of Chicago. American, Illinois and Chicago Bar 
Associations. 16 years general practice with con 
siderable experience in corporate financing. Ad- 
dress Box MC, American Bar Association Journal, 
1140 N. Dearborn Street, Chicago 10, Ill. 





LIBRARIAN WANTED 





W — LIBRARIAN ACQUAINTED 
with | 10 values, to select and purchase 
uals for “a organized Law School Library, anc 


to work with faculty members in eee col 








lections in special fields. Knowledge languages 
and legal literature of principal Euro coun ? 
tries desirable. Please give full } raphical data 


references. Address Box GL, Americ an Bar 
ciation Journal, 1140 North Dearborn Street 
hicago 10, Tlinois. 






MISCELLANEOUS 





DELAWARE CORPORATIONS ORGANIZED; 

Represented; Amended; Dissolved. Free forms 
ipon request. Corporation Counselors, Lodge Build 
ing, Wilmington, Delaware 


ROBES 







JUuDIK TAL ROBES- CUSTOM TAILORED 
The best of their kind ~—satisfaction guaranteed 
Catalog J sent on request. McCartuy & Simon 

Inc., 7-9 West 36 St., New York 18, N. Y 





TRADEMARK REGISTRATION 


LAWY ERS Rte ADEMARK PROTEC TION eu 








reau. fadison Avenue, New York 
Speci e of charges to attorneys for fed- 
er nd state registrations sent on request 
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Wo ways your face can grow 
in the next few years 


SUALLY, Our faces show what’s happening to us. 
U For instance, suppose financial matters are con- 
stantly on your mind. 

Suppose you know that there’s practically no cash re- 
serve between you and trouble. 

It would be surprising if your face didn’t show it. 

But suppose that, on the contrary, you've managed to 
get yourself on a pretty sound financial basis. 


Suppose that you're putting aside part of everything 


you earn... that those dollars you save are busy earning 
extra dollars for you... that you have a nest egg and an 
emergency fund. 

Naturally, your face will show that, too. 

There’s a simple and pretty accurate way to tell which 
way your face is going to go in the next few years: 

If you are buying, regularly, and holding as many U. S. 
Savings Bonds as you can, you needn’t worry. 


Your face will be among the ones that wear a smile. 


Buy all the Bonds you can... keep all the Bonds you buy 

















“WITH ITS USUAL SUPERLATIVE CLARITY” 





‘These rules of law are epitomized in Corpus Juris 
Secundum, Banks and Banking, Volume 9, page 
431, Sec. 203, with its usual superlative clarity, in 
these words: ‘A bank is chargeable with the knowl- 


999 
. 


edge of its officers obtained in. . . etc 


Quoted from the opinion of Judge 
Blair in Bank of Mountain View v 


Winebrenner (Mo.) 189 S.W. 2d p. 437 ~ 


CORPUS JURIS SECUNDUM FAITHFULLY SERVES THOSE WHO OWN IT 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn 1, New York 


“Library of Congress 
Serials Record, : 
4a3hington aay 0:4. 

















